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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



fACKSON L. MCGRADY, 
JMajor, United States Marine Corps, 
^0 Bright Street 
Fredericksburg, Virginia 22134 
^jr.eL#i-40..3.ZLl'Z92_.:-- -. 

Plaintiff 



y. 



pORDON R. ENGLAND 
Secretary of the Navy 
\Vashington, D.C. 20350-1000 



I and 

DEPARTMENT OF THE NAVY 

Washington, D.C. 20350-1000 

I 

Defendants 



) 
) 
) 
) 

) 
) 
) 
) 
) 
) 



Case Number: t:05CV016^1 
(Judge: Gladys Kessler) 

PROPOSED ORDER 
GRANTING PLAINTIFF'S 
MOTION FOR SUMMARY 
JUDGMENT 



■ • ISSUES 

L Was therel'^material unfairness", within &e meaning of 10 U.S.C. § 628 (b), and Defi^ndants 

implementing instraetions, in the FY 2004 and FY 2005 lieutenant colonel selection boikds as 

the processes of those boards related to Plaintiff because those boards did not have before them 

material information and/or Plaintiffs record contained material error based on Captain 

Davidson's false report or Colonel Scovers inaccurate report? 

n. If there was "material unfeimess", does the Secretary's decision to deny Plamtififs $SB 

request, based on Plaintiflrs alleged failure to exercise reasonable diligence, violate the 

I 
provisions of 10 U,S,C, § 628 (g)(1)(A) as being: i) arbitrary or capricious; ii) not basek on 
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substaxitial evidence; iii) a result of material error of fact or material administrative error; or iv) 
otherwise contrary to law? 

L INTRODUCTION 

„__^ ^.L0JQ.$.C^^61XprxmdeS: the-statutory .^^ 

. I ' 
(Secretary of the Army, Secretary of the Navy, and the Secretary of the Air Force), to convene 

regular selection boards to select officers for promotion to the next higher grade. A Secretary 

may also convene special selection boards (SSBs) in circumstances where an officer was 

regular selection board but there was **material unfekness" in the manner i 



consider by a 



Ex,) A, pp. 1 



<n which 

the board considered the particular officer. (10 U.S*C, § 628, included as Plaintiff s Exhibit (PL 

■50 In determining "material unfaimess*' the Secretary concemed must fine that: 

'*the action of the promotion board that considered the person was 
contrary to law or involved material error of fact or material 
adEninistrative error, or the board did not have before it for its 
consideration material information." (10 U,S,C, § 628 b(l)(A) and (B).) 



A Secretary is required to convene SSBs under regulations prescribed by the 
Defense. (IC IZS.C. § 628(f)(1).) Congress also required each Secretary to establish re 
on convening SSBs, subject to the approval of the Secretary of Defense, (10 U,S,C- § 
The Secretary of Defense fulfilled his statutory obligation through issuance of Departnn 
Defense (DoX)) Directive 1320.1L (PL Ex. B, pp. 6-10,) This directive gives a Secretary 
discretion in convening SSBs in situations involving material unfairness. However^ the Secretary 
of Defense makes clear that DoD policy encourages the use of such boards; {Id, at p, 7, \ 4.) 

The Secretary of the Navy (SECNAV) implemented the provisions of 10 U.S.C] § 628 
through publication of SECNAV histniction (SECNAVINST) 1401 JB. (PL Ex. C, ppj 1 1-20.) 
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SECNAVINSiT 140 LIB restates flie; 3ta1^ory language for detemiinieg m 

Ex. Q p, 012, f 5.b) The mstruction amplifies title meaniiig of "material unfairness" as: 

f Any error of fact or administratiye/procedural error that is more likely 
lilaii not to have deprived the officer concerned of a fair and impartial 
consideration by the board is a material error.'' (Pi: Ex, C, p. 1 4^ ^ 
$(c)(3)0 . 

■Any information that, when properly recorded in^ or removed from, 
m office's record would have been essential to a substantially 
accurate, complete and fair portrayal of the afficer^s career is material 
information;' (PI Ex. C, p. 014, % 8(c)(4>0 



PL 



include the 
attached as 
portion of a 
MCOP1610 



Mariiie Corps Order (MCO) P1610,7E governs the Performance Evaluation Sysi em to 
n^ goveming the writing of an officer's performance evaluations* (Excet pts are 
Ex. D, pp.2 1 -38.) MCP P 1 6 10 JE makes clear that the fitness report is i 'Vital 
I^arines' Official MUitary Personnel File (OMPF). (PL Ex, D, p. 24, f 100pl.l,a.) 
7E summarizes the importance of the fitness report as follow: 



The completed fitness report is the most important information 
component in manpower management. It is the primary means of 
evaluating a Marine's performance. The fitness report is Ihe 
Commandant's primary tool available for the selection of personnel for 
promotion, retention^ augmentation, resident schooling, command, and 
duty assignments. Therefore tiie completion of this report is one of an 
officer' s most critical responsibilities. Inherent in this duty is the 
commitment of each reporting senior and each reviewing officer to 
ensure the integrity of the system by close attention to accurate 
marking and timely reporting. Every ofBcer serves a role in the 
scrupulous maintenance of this evaluation system, ultimately important 
to both the individual and the Marine Cojps." (PI Ex, D, p. 25 - 26, f 
1004.), 

MCG) P16 10.7E provides detailed instruction on completing the report. The onter makes 

clear that a 'fitness report accepted by the [Commandant of the Marine Corps, Manpovi^er 
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view 



V^ 



Support Bttoch (MMSB)] for mclusion in fee officii recordof a Maiine is presumed tQ be 
administratiVjely i^orrect, procedi^aliy complete, and valid according to performance evaluation 
policy [in e^dstence at tiie time the report is written]/' (PL Ex* D, p. 40, f 5,a.) This 
consistent with federal case law. (See Kosnik v. Secretary of the Air Force^ 3 1 F, Stq>p 
158 ipiX^. Cir. 1998) (finding a strong presumption that administrators of the military, 
public officials, discbarge their duties correctly, lawfully, and ia good faifli); LaChance 
174 F.3d 1378, 1381 (FedCir* 1999) (government officials are presumed to act m good 
this presumption of regularity is the supposition that public officers perform Iheir duties 
correctly, faiiy, iti good faith, and in accordance with law and governing regulations, 
and binding lihless "well-nigh irrefingable proof rebuts or overcomes it")*) 

Recognizing that, despite the presumption of regularity, there may be situations 
reports shoxiM be changed, MCO P1610.7E provides a m^hanisni for an officer to appeal a 
report that h^ or she believe is "incorrect, inaccurate, or ki violation of the policies and 
instruction of [MGO P1610*7E ] once the report is a matter of official record" (PL Ex. D, p. 
03 1 , ^ 5008, 1 ^To contest a particular report, a Marine is required to file an application with the 
Board for Cctrrection of Naval Records (BCNR) through the Commandant of the Marine Corps 



(CMC). {Id, 



forwarded to 



iS 
2d 151, 

other 
V, White, 
faith and 



and is valid 



in which 



. ;at f 5008.2.) CMC delegates his authority to process siich applications to 
Marine Corpfe Performance Evaluation Review Board (PERB). The PERB's operations 
govemedbyMCO1610.1L (PL Ex. E, pp. 39-49-) Ifthe PERB denies the application^ 

BCNR for final agency action. BCNR is composed of civilians and is 
Secretary of the Navy under the authority granted to him by 10 U,S.C, § 1552. (PL Ex. 
51.) 
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Howayer, the Secretary of tiie Navy, as a matter of policy, Buder the discretioii ^aiited to 
him by 10 UjS.C. § 628, will not a>nvenea SSB if an officer was considered, but not selected, 
for promotio:i if the eiror is one fliat could have been corrected by the officer Ihrough lije 
exercise of '*^^nable diligence"* prior to the convening of a pmmotion boards The policy is as 
follows: 



Coixection of an error in an officer*s record^ after the officer incurs a 
failuj^ of selection by flie promotion selection boaird that was affected 
by the error, will not necessarily be the basis for tiie convening of a 
board.'* (PL Ex.C, pp, 012 - 013, f 6a.) 

A special selection board will not be convened to consider any officer 
who, throu^ the exercise of reasonable diligence, mi^t have 
discovered an corrected the error or omission in flie official record 
prior to the convening the promotion selection board that considered, 
but did not select the officer/' (PL Ex. C, pp. 012-013, % 6b.) 



The 



ordinary prud< 
P1400.31B 



determination, * 



10 



Per 
application td 
statute deem^ 
judicial review 
month time : 



Ma^e Corps Promotions Manual (MCO P 1400.3 IB) defines "reasonable <^iligence'' 
'^as fair, proper^ ^nd due degree of care and activity, measured with reference to the par^cular 
circunastanc^; such diligence, care and attention as might be ^^cpected fi^om a man/worn^ of 
ence and activity." (Excerpts are attached a& PL Ex, G, pp. 52-60.) MCO 

does not, however, list any objective criteria for making a **reasonable dilij 



diligiaicc 



U.S.C. § 628(gX a service Secretary has six months after receiving a coirtpleted 
issue a final decision on m officer's request for a SSB. After six months, the 
the Secretary -s failure to issue a decision as a denial and allows the officer to seek 
. The statute does provide a Service Secretary vdth authority to extend tjie six 
imit if the Secretaiy determines that a longer period for consideration is warranted- 
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However, tfa^ Secretary must pubBsfe regulatioiis on how Hie extension would be Imple^iieGfed 
and does not allow a waiver decision to be delegated. 



! n. BACKGROTOSD 

On May 6, 2003, Piaiutiffi filed an af^lication to BCNR throng &e PERB seeking to 
correct the raiikings on PlaintifPs performance evaluation, written by then Captain Davidson, 
aiiit 



who was PI 
ranked as *^1 



itifPs reporting senior (fii^t level supervisor), to reflect that he was appropriately 



a letter. 



<)f 3" instead of "^3 of 3". (PL Ex: H, pp, 61*72,) The application included ^ 
from CaptainlDavidson that he ranked Plaintiff as "3 of 3'\ although he believed Plaintiff was 
appropriately ranked '"1 of y% in an attempt to give two otiier Uetitenants an advantage ibr 
augmentation from the "reserve" component of the Marine Corps to the "regular" forces* (PL Ex* 
H, pp. 67 - 68.) Plaintiff's application for cojrection also included evidence that Captain 
Davidson ha<imampulated another officer*s performance evaluation. (PL Ex. H, p. 064, fTf 3 - 4; 
see PL Ex* h£ pp* 69-72 (actual FOIA request and response),) 

Despite this evidence, by letter of July 16, 2003, CMC, through the PERB, deter tnined 
that Plaintiff produced insufficient evidence upon which to correct the report, (PL Ex* I p* 73- 
75, f f 2- 3.) Consequently, CMC determioed that the report was administratively correct as 
written and slioMd remain unalt^ed in Plaintiff's record* {Id.) CMC also assumed that a 
reviewing officer (second level supervisor) concurred in Captain Davidson's markings. (Id.) 
Plaintiff, respbnded by letter of August 14, 2003, to BCNR specifically addressing the PERB's 



concerns. (PL 



Ex, J, pp. 79-99.) The submission included a letter from the reviewing officer of 



the report in question admitting that, because of operational commitments, he simply ac<^ted 
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%J 



C^tain D3:vptdsoE's rarikmgs ai^ opmed that he wouM ha^e tanked Plai^^ of 3^, '^d. Mp. 



88, %5.) Plaintirff asked BCNR to retom the matter to th^ PERB for reconsideration in 



theweigjito: 



K.P. 



^the evidence, which specifically addressed the PERB 's concerns* (PL Ex. ; 
100.) BCJ^i twice asked the PERB if it would reconsider the decision in light of the new 
evidence and its weight (Id.) The PERB re&sed both times. (M) 

Becaise of the PERB 's refiasal to reconsider Plaintiffs case, BCNR decided thd case 
without ferU ler Marine Corps' input, BCNR granted PlaintifFs petition and directed PlaintifPs 
evaluation be changed to properly reflect Aat Plaintiff was "lof 3*\ (PL Ex, L, pp, 101- 108.) 
Although the performance evaluation written by Captain Davidson's was approximately 13 years 
old at the tinfe Plaintiff filed a petition to correct it The Secretary of the Navy determined it was 
**timely" witmn the meaning of 10 U.S.C. § 1552^ which requires the filing of a request within 



three years after* the petitioner discovers the eiror- (PL Ex. L, p. 103 , f 3.b.) 

After beiag granted relief and believing that the inaccurate report may have beeii 



in Plaintiffs 



failure for selection by the Fiscal Year 2004 lieutenant colonel board. Plaintiff filed. 



(PL Ex. 



a factor 



on September 16^ 2003, a request for a SSB via the CMC, to the Secretary of the Navy, 
M,pp- 109-BL) By letter dated April 28, 2004, CMC notified Plaintiffthat his request for a 
SSB had beeii denied. (PL Ex. N, p, 132.) Included with the letter was the CMC's 
MEMORANDUM FOR THE SECRETARY OF THE NAVY, dated 1 6 Feb 04, (PL E^. N, pp. 
133-135,) Civic concluded that Plaintiff "failed to e?:ercise due diligence to ensure his lecord 
was substantially accurate and complete before the convening of the board'' and recommending 
Plaintiff's pelition for a SSB be denied. (Id. at p. 134, f 5,) The Secretaiy of the Navy ticcepted 
this recpmmepidation without further comment or analysis and, thereby, adopted the rationale of 
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K^- 



&€ CMC on April 16, 2004 (Id at p. 135.) 

CMC^s denial recommendation, as ultimately adopted by die Secretaxy of the Nivy, failed 
to identify aiiy objective criteria upon which he determined that Plaintiff feiled to exerdse 
reasonable diligence. CMC's recommendation sknply concluded that Plaintiff failed to exercise 
reasonable diligence without identifying the objective criteria used to reach that conduston. (PL 
Ex, N, pp. 133--135.) Jh an attempt to ascertain the objective criteria upon which CMC's 
reasonable diligence determination was based. Plaintiff filed a Privacy Act (5 U.S.C. § 552a) 
(PA) request on May 5, 2(K)4, seeking the contents of PlaintifiPs SSB fik, which is mairLtained by 
Headquarters Marine Corps, Manpower, Promotions Branch (MMPR), and is a "sj^tem of 
records'" under 5 U,S,C. 552a. (PI. Ex. O, p. 136.) 

On June 7, 2004, Plaintiff, in response to an inquiry regarding his PA request Was told 
by an employee within MMPR that a memorandum from the Staff Judge Advocate (SXA.) to 
CMC was resident within Plamtiffs SSB file. (See PI, Ex. P, pp. 141-143) On November 5, 



2004, Defendant responded to Plaintiffs May 5, 2004, PA request. (Pi. Ex, S, pp, 151- 



640 



Defendant deiciied Plaintiff a copy of the legal memorandum by saying that the legal 
memorandum, was not filed in a PA file but was filed in a "general and administmtive rejcord 
file'', which A?^^as not covered by the PA. (PL Ex. S, p 153,) Access toflie 3-page legal 
memorandum was erroneously denied based on a (b)(5) exception xmder the Freedom of 
Information A^ci (5 U.S.C. 552) (PL Ex. S, p. 161.) 

On November 9, 2004, Plaintiff requested reconsideration of the denial of S JA' s 



m^aaorandum 



legal 



citing to several e-mails between Plaintiff and MMPR employees indicating that 



the memorandum was filed in Plaintiff s SSB file. (PL Ex. T, pp. 166-167.) On December 9, 
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2004, the PA coordinator gtinteft the reconsideration request. ^1. Ex. t, p. 165), She bro\ided 
the SJA memorandian, "SJA TO CMC COMMENT ON MMPR-1 r/s of 5 Dec 03" daded 
December 18, 2003. (PI Ex. V, pp. 170-173.) The response admitted "tiie subject meiao has 
indeed been filed into [PlaintifPs] Special Selection Board Request file and . , , the S3 A. memo 
mmt be discJiosed to [Plaintiff] in its entixety.^' (PL Ex. T, p. 165.) 

The SJA*s legal opinion identified eight aiterion for deteimining "reasonable diligence". 
(PL Ex. V, pp. 1 71-172, ^ 4.dO Although the SJA's legal memorandum purports to apj^ly all 
ei^t factors, it does not, (See PL Ex. V, pp. 170-1 73.) the legal memor^dnm only acldresses 
one factor coQceming whether Plaintiff made contact with a career counselor before the 
convening of the FY 2004 lieutenant colonel board. {Id.) Plaintiffs purported failure to contact 
a career counselor prior to the board is the sole basis for the legal conclusion that Plaintdfif failed 
to exercise "reasonable diligence". (Id) The SJA legal memo concluded that "fnjo evidence 
suggests that jTlaintifO contacted a career counselor prior to tte Af^lying the f 8 

identified factors], we conclude that {Plaintiff] did not exercise reasonable diligence.^^ (PL Ex. 



60 



V,p.l72,t5^ 



c.) CMC's conclusion that Plaintiff failed to exercise "reasonable diligence" is 



based solely on his SJA's opinion, 

CMC has not published any mandatory requirement that an officer being considtsred for 
promotion by a selection board must contact a Career counselor before the convening of a 
promotion board, CMC has not published a mandatory requirement that an officer proy ide 



evidence that 



an officer contacted a career coimselor before the convening of a promotion board 



as a prerequisite for requesting a SSB or as a prerequisite for recommending a SSB. The 



opinion does jiot analyze whether a career counselor could have identified the falsity of ^^ptain 
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Davidson's miiMngs on Plai^ evaluation, (PI. Ex. V, pp. 170-173,) 

Given that fiie sole basis for GMC^s recommendation, whicli was adopted by &m 
Secreta^ of llie Navy^ to deny Plaintiffs SSB request was based on the erroneous assujnption 
that Plaintiff did not meet with a career counselor before the convening of the board, Plaintiff 
submitted a request for reconsideration of the Secretary's decision. (PL Ex. W^ pp. 174-214,) 
PlaintifJf submitted evidence that he spoke with Lieutenant Colonel Poleto^ a cai^er couiiselor 



withMMOA^ 



of his 



-4^ prior to the convening of the FY 2004 selection board to include a cop>^ 
desk calendar' from that date reflecting the appointment. (M at p, 194.) 

On December 9, 2004^ Plaintiff submitted a second application to BCNR through the 
PERB, seekiiig to correct the comparative assessment on a fitness report authored by Colonel C. 
Scovel for the rating period ending March 15, 1999. (Pi. Ex. Y, pp. 21 6-228.) ^ The bafeis for the 
requested chaiige is that Colonel Scovel changed his rating philosophy over a period of dme 
since he acted as the reviewing ofiScer of Plaintiffs fitness report. A change in rating 
philosophy, A^^hether by reporting senior or a reviewing officer, is in violation of MCO i|1610.7E. 
If a rater cha^iges his rating philosophy over time, it makes all early report inaccurate. 

Colonei*Scovel commented on Plaintiffs fitness report that Plaintiff was among the "top 



^ In 1999 the Marine Corps changed the format of the performance evaluation. The "olc** system 
graded officeiB pf the same grade, who were under the direction of the same supervisor, against 
each other. This was a **static'' or "point in time*' comparative assessment. Out of a concern that 
raters WCTe "ijiflating*'1heir reports and "gaming"' the system, the Marine Corps introduced ibe 
current perforinance evaluation system, which tracks the evaluation habits of the rating iifiScials. 
This new system created a rater profile that is continuously updated as the rater writes atlditional 
reports on subordinates of a particular grade. When a rater writes an evaluation, the subordinate 
is effectively ranked against all other officers on whom the rater has submitted an evaluation over 
his entire career. The new system is considered "dynamic" for fliese reasons. For the new 
system to woik as intoided, raters must not change their rating philosophy over time anc . are 
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5% of majors pie] bad obser\^ed m his 22 years of service." (PL Ex. Y, p, 224.) Colonel Scoyel 
marked Plaititiff in (he 5*^ of 8 blocjks oa tJie coiiiparative assessment scale ki section Ki3 of the 



report. (M) 



Colonel Scovel believed at the time of the writing of the report that the comment 



s report, 



and the marking were consistent. (PL Ex. Y, p. 225, f 3.) Since the writing of Plaintiff s 
Colonel Scovel <;hanged his rating philosophy such that a '*top 5%'" now equates to a mjark in the 
7^ of 8 blocks of section K,3. of the report. (PL Ex. Y, p. 226, J 4.) Colonel Scovel 
memorialize<l this change in philosophy in a letter, dated September 2, 2003, to the Pla^ifiE (PL 
Ex. Y, pp. 225-2260 

Plainliff was again considered for promotion by the FY 2005 lieutenant colonel selection 
board, Piainl3ffsubmittedalettertotheFV^2005 board. (PL Ex, AA, pp. 296-33^ Plaintiffs 
letter to the board included Colonel Scovel's letter as an enclosure. (PL Ex. pp« 306-30 7.) Tlie 
FY 2005 lieutenant colonel selection board convened on September 4, 2003. (PL Ex. A A, p. 
262, f 1.) PlaintifFwas again, not selected by the board. Plaintiff asserts that Colonel Scovel's 
inaccurate report was a factor in his non-selection by the FY 2005 board, 

Defemfehts have yet to issue a jSnal decision on Plaintiffs second request for a SSB over 
Defendants issued an interim opinion, authored by the Marine Corps Promotions Branch 
(MMPR), on \^1iether to grant Plaintiffs SSB req^ (PL Ex, BB, pp. 338-339.) Theititerim 
opinion reconimends denial based on Plaintiff s "failure in identifying and correcting the error 



prior to being 



(PLEx.BB,i.339,^3.) 



Considered by the FY 05 USMC lieutenant Cokmel Promotix>n Selection, 



Board.' 



proliibited fromdoing so, (PL Ex. D, p, 32, f 8012.2.d,) 
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HL ARGUMENT 

A. SUMMARY JUDGMENT STANDARD 

Smni^ary judgment is aj^ropriate where there are no genuine issues of mat^al fact and 
the moving party is entitled to judgment as a matter of law. Fed. R. Civ, P, 56(c); Ceh^texCorp. 
V. Catrett^ 477 tJ.S. 317, 322-23 (1986), Snmmary judgment may be ^nted based up3n the 
pleadings, supplemental affidavits, and facts developed during the administrative proceedings. 
See Lujan v. National Wildlife Federation, 497 U.S. 871, 884 (1990). A moving party is entitled 
to judgment Jis a matter of law if the record in the case confirms the non-moving party c^annot 
establish "flie existence of an element essential to the party's case, and on which fcat pairty will 
bear die burden*of proof at tnsii.'' CelotexCofp, v. Catrett^ 477 U.S. at 322-23. SummEiiy 
judgment prcfcedures are important in winnowing out meritless claims and preventing die 
"unwarrantec consimiption of public and private resources." Id. at 327. See, also, Anderson v. 
Liberty Lobby, Inc., All U.S. 242, 251-52 (1986); and Matsushita Elec. Ind Co. vJ Zenith Radio 
Corp., 475 U:S. 574, 586 (1986) (non-moving party "must do more than simply show tiat there 
is some meta]3hysical doubt as to the material facts.") 



B. PLAINTIFF'S HTNESS REPORTS CONTAINED MATERIAL ERROR 4ND 
SELKCTION BOARD DID NOT HAVE MATERIAL INFORMATION. 

The importance of fitness reports in die promotion process cannot be overstated. MCO 
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P1610.7E emphasizes how important accurate perfomiance reports are ia ensuring &e fet 
individuals are selected for promotion and key assignments. Implicit in that Order is % 
placed on ih^ competitive maridngs- Intuitively, these numbers are important to the 
process. Thi^ is confirmed by Colonel J.E. McCown HI who was a member oftiie FY 
lieutenant colonel selection board. (PL Ex. AA, p. 257.) He has served on a total of ttoilee 
sdection boards. (PL Ex. AA, p. 250, % 1 .) He notes that selectiiMs board place "sign4' 
weight . . . on boil the reporting seniors' and reviewing officers* comparative assessmehts 
Ex, AA, p. 250, ^ 2.) He fiarlfaer notes that the "relative value markings, provided by th^ 
[reporting seJlior] m the old reports, and by the [reviewing officer] in the new rqjorts is 
few objectiyeV quantifiable tools available to the board members." (PL Ex. AA,p. 250 

Base(^ on the importance of rankings and comparative assessments in flie promotion 
process, and considering Defendants' definition of materiality, a bri^t line rule emerges 
change in rankings or comparative assessment markings on an officer's fitness report 
material and requires the Secretary to refer the officer's corrected record to a SSB. This 
ith Defendants definition of materiality as "{a]ny error of fact or 



consistent wi 



With 



administrativs/procedural error that is more likely than not to have deprived the officer 



"[a]ny 



concerned of a fair and impartial consideration by the bo^d is a material error" or 
information tiat, when properly recorded in, or removed fi-om, an officer's record would 
been essential to a subst^tially accurate, complete and fair portrayal of the officer's 
material infoiipaation." (Exhibit C, p. 14, ^ 8(c)(3).) 

L ^gard to the Captain Davidson Report, Plaintiffs record before the FY 



on the "old" fStness report system. Plaintiff had seven officers marked above him, eight marked 
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V^^/' 



Wy. 



increased the 
With 



telyfce 



Coirectmg the 



marked 



1 competitive 



eriality. 



bdow him aiidJ^TO malted wi^ (PL Ex.M^p. 122,f 3.) Aiecbrdwithaj^^ 

same number of officers ranked below as above is not competitive for promotion* 
error in Captain Davidson's report to reflectthat Plaintiff was "I of 3*' instead of "3 of: 
changed PlaiStifFs rankings to five mariced above him, t^ marked below him, and two 
with him. (M) A record with twice as many officers ranked below as above^ is 
based on the assessment of Defendants' career counselors. (See VI Ex. M, p. 127, % 5.) 
frankly, Defendants' admit fliat the correction improved Plaintiffs record {Id. at p. 122 
Throughout the administrative review process. Defendants have never disputed materi 
the correctioii improved Plaintiff's record, it inmt, necessarily mean that the change wo^d 
jiikdihood of selection and is, therefore, material. 

k regard to the Colonel Scovel report. Plaintiff submitted evidence to the BCHR 
detailing, inter alia, the legal basis for requesting a SSB to include the issue of m; 
reasonable diUgence. (PL Ex. AA, pp. 234 ~ 335.) Plaintiff noted that if Colonel Scove^ 
changed his ^ding philoso|*y or graded Plaintiff according to his current philosophy 
time of the report in question. Plaintiff's comparative assessments before the FY 2004, 
and FY 2006 lieutenant colonel selection boards would have been dramatically slxength^ned. 

To demonstrate materiality Plaintiff provided the comparative assessment numbers 
they would hiive likely appeared before the FY 2005 board and how the comparative 
niimbers would-change if Colonel Scovel-s report were corrected. Before the FY 2005 
Plaintiff had approxhnately 47 officers ranked above him, 59 officers with him, and 48 
below him. (El Ex. AA, p. 241 , ^ 7.b,) A record with a similar number of officers abov^ 
below is not competitive. If Colonel Scovel's fitness report were corrected to accurately 



lateriality 
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\J 



metriber 



PiaintifPs pelrfoiiiiaace. Plaintiff would have approximately 17 offices above faim, 44 <ifficers 
with bim, arvd 94 ofiEic^s below Mm, . {Id.) A record witii fives times as many officers tanked 
below as abOjVeis highly competitive. This is confirmed by Colonel J,E. McCown IH^ a j 
of the FY 20 35, noted that changmg Plaintiff's record to reflect Colonel Scovel -s chaijg^ in 
grading philc^sophy *Vonld result in a si^ificant improvement in his comparative value marks, 
(PL Ex. AAyp. 25 1^ % 4.) "[S]uch a shift in the over/under numbers would have altered in 
[Plaintiff* s] fiivor, one of the key criterion used in making selection decisi<ms and woul<l have 
increased the possibility of his selection/' (M. at ^ 5-) 

BCNR provided a copy of Plaintiff's brief (Exhibit AA), to MMPR who issued £in 
advisory opiiiion on Plaintiff's request for a SSB, (PL Ex. BB, pp, 338-339.) Although 
Plaintiff extensively briefed the issue, flie advisory opinion does not address materiality and 
appears to concede the point However, the advisory opimon recommends denial of the 
based on Plaintiff's alleged "failure in identifying and correcting the error prior to being 
considered bt the FY 2005 USMC Lieutenant Colonel Selection Board.*' (PL Ex, BB, p. 



SSfi 



3.) 



C. IF 
SEND 



THERE 



WAS MAXEMAL UNFAIRJSESS, SECRETARY IS REQUIRED 
PLAINTIFF'S CASE TO A SSB 



339,^ 



TO 



Before enactoent of 10 U.S.C* § 628, after an officer showed that his record confined a 
defective per^brmaiice evaluation^ the ultimate burden was On the government to show that the 
officer wouldlnothaye been promoted had his record contained no error. {See Rickey v. United 
States, 322 F,3d 1317, 1323 (G:A. Fed Cir, 2003).) However, since the enactment of lO U.S.C. 
§ 628, a Secretary is not to make such a harmless error deterniination. {Id> at 1324 (citing to 
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Porter v. Unites States, M3 F3d 1304, 1323 (C.A. Fed. Or 19^), cerl denied, 528 U. 
120 S,Ct 41, 145 L3<i2d 37 (1999)).) Instead, under 10 U.S.a § 628, as inteipreted 
the case shoujld be referred to an SSB, which will decide whether to promote Ihe officer 



111 



his corrected 



military record, and, flierefore, the harmless mror rule has no application: 



.809, 
Porter, 

based on 

lid) 



». DEFEPiBNATS 



10 use 

With 
for lack of 
^TPlaintiffj 
appropriate 
Colonel 
support, 
the Secretary [ti 

In 



" DENIALS OF PLAINTIFF'S SSB REQUEST VIOLATES 

L § 628(gKl)(A). 



Sleeps -: 



Board 



Hie 



rationale 



reviewed a 
agency 
that fee appli 
explanation 
only highlight: 
process and 
applies to 



to 



regard to the Captain Da^dson Report Defendants denied Plaintiffs SSB Request 
reasonable diligence" This conclusion was premised on Defendants' view ^t 
reasonably should have known of the nature of the ranking and shouM have iaken 

to highlight or correct the fitness report prior to the FY 2004 USMC Lieutenant 
convening/' (PL Ex. N, p. 134,f 4,a.} The statement is conclusory and is without 
decision does not identify or apply any objective factors that would have Allowed 
:o make an informed decision or provide this Court a basis for review. 

V. Secretarvof the Air Force. 226 F.Supp.2d 222 (Dist Ct DC 2002) l^is Court 



Homer 



Tie 



D^artment of the Air Force decision for an officer's failure for selection, 
ile was that 'the selection process is highly competitive and tiiere is ik> gu 
caiit would have been promoted under any circumstances/* This Court heljl that this 
ppvidedno actual reason for the agency's decision and noted that the ' 
's'the Air Force's failure to identify the substantive criteria that were used | 
explainthe reason that Plaintiff didnotsatisfythose criteria." The same itationale 
case. There is nothing in the decision that avails itself of review. 
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^Plaintiff not^ 
that the SJA 



in response 1 



documents 
PA coordinator that 
and not in PlaintifiPs 
reconsideratiqh 
employees 
released. (PL 



^ The SJA opinion 



Defendaial 



ithe 



! diligence 



Kecd^iiingthis fM, andhx^pingto ascer^ 
analysis, Piaihtiffion May 5, 2004, submitted a request under flie provisions of 5 U.S.C. § 552a 
(Privacy Act|CPA)). (PI. Ex. O, p. 136.) What followed was a seven-month series of reUests, 
phone calls, ^ personal file review, and appeals. {See PI, Ex. P » U.)^ Ultimately, 
provided Pklntiff with a copy of a Staff Judge Advocate (SJA) legal <^inion written to 
Commandanl! of the Marine Corps thatpuiported to analyze Plaintiffs reasonable dili 
based on artictilated objective &ctors. (PL Ex. V, pp. 170- 173.) 

The SJA opinion identifies the legal standards applicable for SSB requests and i 
eight factors i:p be used to detemiine "reasonable diligence". (PL Ex, V, p. 171, \ 4.d.) 
second of theeight factors is whether the officer reviewed his/her official reconi with a 
counselor within a reasonable period of time prior to aboard. Of the eight listed criteria 
factor analyztid by the SJA relates to career counselor contact Specifically, the SJAs 
opinion that Plaintiff failed to exercise reasonable diligence is premised on the observatibn 
there is "[n]o (evidence suggest[ing] tiiat [Plaintiff] contacted a career counselor prior to 
board. Applying the fectprs [used to determine reasonable diligence], we conclude tfiat 1: 
not exercise reasonable diligence."^ (PL Ex. V, p. 172, f 5.c.) 



ithat an employee from MlVffR, the holder of Plaintiff's SSB record, tolc him 
i^iemorandum was contained within his SSB file. When MMPR transmitted 
to Plaintiff's PA request to the PA coordinator, MMPR represented 
the SJA memorandum was filed in a "general and administrative rejbrd 
SSB file. (PL Ex. S. p. 153.) It was only after Plaintiff requested 
from the PA coordinator, and again cited to the e-mail traffic with MMpIr. 
indicating that the SJA memorandum was ccMitained within the SSB file, that 
Ex. T, p. 165.) 



does not analyze why feilurejo contact a career counselor necessarily 
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Contarary to Defendant's assumption. Plaintiff did see a career counselor prior tcr 
convening of the FY 2004 lieutenant colonel's board. Plaintiff spoke with Lieutenant Colonel 
Frances Poleto, a career counselor from MM0A*4 by telephone on October 4, 2002. Plaintiff 
was unaware that career counselor contact was used as a touchstone for making reasons ble 
diligence determinations and 4id not identify this fact in his initial request for a SSB. E>uring fiie 
phone coimseUng, Lieutenantt Colonel Poleto gave no indication that she believed that ("aptain 
Davidson had iniproperly ranked Plaintiff with two other lieutenants. Neither did she opine that 
the reviewing ofiBcer of that report failed to properly execute his reviewing officer duties by 
simply accepting the reporting senior's markings. Lieutenant Colonel Poleto did not indicate that 
she believed that Colonel ScoveFs comments and comparative assessments markings were 
inconsistent. 

Based on the administrative record and Defendants' deemed denial of Plaintiffs 



request 
evidenlceas 

colonel 



for consideration, it is clear that Defendants^ decision is not based on substantial 
Plaintiff spoie with a career counselor prior to the convening of the FY 2004 lieutenant 
board. Regardless^ establishing care^ coxmselor contact as a dispositive of the reasonable 
diligence determination, is arbitrary and capricious. Defendants have not published a c [ear 



to a lack of reasonable diligence. Using career counselor contact as a substantive criterion for 
makmg a reaf;dnable diligence determination makes an implicit assumption that the career 
counselor woiild have been able to identify the error. Without this assumption^ the criterion 
would be arbitrary. An officer should not be determined to hav^ foiled to exercise reasonable 
diligence because he failed to perform a futile act. Ergo^ the requirement to see a career 
counselor is subsumed, to a large degree if not totally, by an analysis of the "nature'' of the error 
(Factor 7 of tlie S JA's memorandun^). in Plaintiffs case it would be unreasonable to as^sume that 
a counselor w ould know that a report; was improperly manipulated merely by looking at the 
document's; face. As such, even if Plaintiff had not contacted a counselor, such a failure should 
not have led t o a finding of a lack of reasonable, diligence because of the nature of the er ror. 
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requirement that officers are required to seek flie advice of a career counselor contact llie duly 
publislied reqmrcmeaits are contained in a Marine Administrative (MASADMIN) mes^e 
applies to Piaititifrs case, MARADMIN 371/02 requires that a Marine should: (1) subi^it 
photograph- (;2) complete suggested professiotial military education; (3) personally checik 
Official Miliary Personnel File (OMPF) and Master Brief Sheet (MBS); (4) and send 
any document fliat may not yet be reflected in the file. Each of these items is under the 
control and he/she is "responsible to ensure the accuracy and completeness" of his/hOT 
(PL Ex. AA, p. 259, % 4.) It is tiiese criteria that establish reasonable diligence and wer^ 
factors that Plaintiff addressed in his original request. (PI. Ex. M, p. 1 12, f 12). Plamtitf met 
these requirements. 

MARADMN 371/02 does not require an officer to see a career counselor before the 
■ s . ■ ■ 1 ■ 
convening of a promotion board but states thafaftor checking their records, officers wlio have 

specific concjms about some aspect of their record may contact the career counselors, dMC 

{MMOA-4) f Dr assistance." (PL Ex. AA, p. 260, f 4.a.) As such, career counselor contact 

c^mot be used as an indicia of reasonable diligence. The arbitrary and capricious natur^ of the 

criterion is farther highlighted by Defendants failure to even maintain a record of those Officers 

who have sought career counseling. Further, the SJA memorandum is also indicative of the 

arbitrary manaer in which Plaintiffs case has been processed. There is simply no rational basis 

for making career counselor contact a touchstone for a reasonable diligence detenninatic^n when 

there is no likely hood that the counselor would bfc able to identify the eiror. 

Defenianls' denial of Plaintiff s SSB request also violates 10 U.S.C. § 1552 (Corrections 

of Military Records; Claims hicident Thereto). This code section establishes a three-ye^ statute 

-19- 



Case. 1 :05-cv-01 654spK Document 5 Filed 09/1 2/2005 Page 20 pi 60 



of limitations from tlie time of the discovery of &e ^rror. (10 U.S.G. § 1552^).) &i Pkiatiff s 
request to change the raiikmgs on Captain Davidson^s report, Defendant affirmatively determined 
that Plaintiffjs petition 'Vas filed in a timely manner." (PL Ex, L, p- 103, f 3.b-) This 
determination is "final and con^dusive on all officers of the United States/' (10 U,S:C, S 
1 552(a)(4).) As such. Defendant cannot now legally argue that Plaintiff failed to exercajse 
reasonable diligence by seeking to contest the report at the time it was written, hi fact. 
Defendants* determination that Plaintiff s petition was timely necessarily means that Pl^tiff 
exercised due diligence. 

There is other evidence in this case demonstoting that Defendants have acted adbifrarily 
and capriciously. The fact Ihat CMC, through the PERB, determined that there was no basis to 
initially change Plaintiff s record and then determined that Plaintiff failed to exercise reasonable 
diligence is arbitrary and capricious* If CMC determined that Captain Davidson's admission and 
the supporting evidence that he improperly manipulated the report of another officer were 
insufficient to change the report, CMC cannot logically argue that Plaintiff should have contested 
the report at £a earlier point in time. The arbitrary manner in which CMC processed thi 3 tase is 
ftirther demonstrated by his refusal, through the PERB, to reconsider Plaintiff s case^ afl|er being 
asked to do so twice by BCNR, afier Plaintiff provided speciiSc evidence addressing the PERB^s 
rationale for denial, (PL Ex. K, p. 100.) 

Plaintfff submitted his initial request for a SSB on September 16, 2003. After s€Jven 
months, one mcfnfh beyond the statutory hrnit. Defendants responded on April 16, 2004 J Instead 
of appealing that decision to this Court, which might have remanded for the lack of any 
substantive criteria iipoti which it could base a review. Plaintiff worked for an additional seven 
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months to a^ertain flie rationMe for the decision, A^er ftMlydet&mmagtimt&& 



based on assumed lack of career counselor contact. Plaintiff asked for reeonsideiadon 



tm. 



IhC! 



to 



scope 
include 
sftow that 
ted scope 
making 



fiSD 



processmg 



XJi^hen 



Februaiy 7, 2005, and submitted evidence that he did, in feet, see a career counselor 
of Defendants' reconsid^ation should be whether the evidence submitted by Plainlifi^ 
his sworn steitement, desk calendar, and the details of the counseliag, are sufficient to 
he did speak with a careea- counselor prior to the convening of the board. Given the Hmil 
of review, D efendante should have been able to meet the statutorily inq)osed deadline 
a decision otL'this point. 

Perfepsthe most disturbmg evidence of Defendants' arbitrary and capricious 
of Plaintiff's base is MMPR's attempt to subvert Plaintiff's rights under 5 U.S.C. § 552^ (Privacy 
Act)i Fortunately for Plaintiff, am employee from MMPR informed Plaintiff fiiat the S 
memoranduiiwascpntainedwithinhisSSBfile. (5eePl.Ex.Q, 144-149.) However, 
Defendants' ;tesponded to Plaintiff's PA request, MMPR had apparently refiled the SJA 
memorandum iii a "general and administrative file" in an attempt to avoid releasing it t<|) Plaintiff. 
{See PL Ex. S, p. 153, final paragraph.) It was only aftra: Plaintiff requested reconsideration 
from the release authcmty, with supporting e-mails from MMPR employees indicating that the 
SJA memo ^ as filed within Plamtiff's SSB file, that Defendants admitted that the SJA 
memorandum had mdeed been filed in Plaintiff's SSB records and complied with the 
releasing fee memo to Plaintiff. (PL Ex. T, p, 165.) 

With regard to Colonel Scovel's report, Defendant's have yet to issue a final dedision 
Defendant's haye failed to meet the statutory time limit for issuing a decision under 10 
628, Defendant's are deemed to have denied Plaintiff's request. Given this fact, this Cc^ is in a 
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positioa to ode on fee jdcer^ed denial and finds iiiat thie detnal is not based on subst^tiatl 
evidence, 

Corr^ctmg Cploael ScoyeFs comparative assessment of Plaintiff would result til 
si^ificant improvement in his record and would increase the likelihood that he would pe 
selected. Thlis is clear based on Colonel McCown's letter. This point was not contested 1 in 



Defendant's 



interim opinion, ^1. Ex. 338-339*) As such, th^e is no reasonably basis for 



it 



denying Plaintiffs SSB request on lack of materiality. It is also clear that the report, as| i 
currently standards is unfair based on Defendants' own orders/ 

CMC' states Colonel Scovel should not have changed his grading philosophy citing to 
Marine Corps QrderMCO P1610, 7F (Performance Evaluation System) subparagraph J 012.2, 
which discusses the rater's "Profile Dynamics", stressing the importance of a consistent grading 
l>hilos<q)hy- (PL Ex. Z, p. 232, % 3.b,) Howevexv CMC's decision ignores the fact that (3olonel 
Scovel admite that his grading philosophy has changed over time and now assigns high(^ 
comparative marks for eqmvalent performance as compared to when he authored Plaintiffs 
report CMC *s decision also ignores the admonition contained within subparagraph 80 ^2*2 of 
MCO 1610.:^ (PL Ex, D), which states: 



"{reporting ofScials] must accurately and feirly assess the performance 
of their subordinates; (reportiiig officials] who fail to do so will 
uiiwittin^y and unfairly discriminate against either earlier reports 
or; subsequent reports."' (PL Ex. D, p. 033, f 8012,2(e)(Emphasis 
acded.)) ( 

Reporting seniors who attempt to change their rating philosophy may 
eiilier positively or negatively affect the relative value of reports for 
MROs &ey previously rated. Para. 8012.2(e)(2). When the rater 
ct auges his philosophy and grades higher, he will diminish the 
vatue of all preceding reports ever written, (PL Ex. D, p. 033, f 
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8i[)i2.2{e)(2)(a). (Emphasis added.)) 

Because Colonel Scovei changed his ^ding philosophy by grading hi^er on later 
reports, Plamtiff, by definition, was im&irly discriminated against and the report in question is 
nnfair, (See PL Ex. D, p. 033, f 8012.2(e).) Hie report must be changed to accurately teflect 
PiaintifP s perfonnance under Colonel ScoveFs current rating philosophy. 

There is no reasonable basis to conchide that Plaintiff felled to exercise due diligence to 
ensure the accuracy of his record before &e conv^iiag of the FY 2005 lieutenant coloneA board* 
Colonel Scoyers letter was dated September 2^ 2004 and the board convened on Septei3iber 4^ 
2004. It is absurd to believe that Plaintiff could avail himself of the administrative process to 
correct this error his record in two-days. The position is even more arbitrary given that PERB'st 
denial of PlaiiitifiPs request and the fact that Defendants will not meet their statutory 6-r aonth 
deadline in this case. The only thing Plaintiff cordd do, and did, was to submit a personal letter 
to the promoion board and include Colonel ScoveFs letter. Under the SJA*s factors, submitting 
t board and identifying known errors are indicia of reasonable diligence. (See PL Ex. 



a letter to the 



V, p. 1 71 , f 4.d, fector (5)0 Plaintiff also went to extraordinary lengths in presenting to 



the 



Defendants all actions taken by Plaintiff to pr^are for flie convening of die FY 2004, FY 2005, 



and FY 2006 



standard. 



i boards using the SJA's stated criteria to prepare for the promotion boards. 
AA, pp. 234-335.) This analysis proves that Plaintiff was reasonably diligent in ensurink the 
accuracy of his record before each of these boards. Quite ftauldy, the evidence preseute d 
demons^ated tbat Plaintiff went well beyond what was required mder a reasonable diligence 



(PL Ex. 



With regard to both the Captain Davidson report and the Colonel Scovei report, 



' I 
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Defendants jjlace heavy reliance, as they should, on the presumed regularity of official jfecords. 
(See PL Ex. p, p. 40, f 5x*) However, Defendants attenapt to place an tmreasonabte bujden on 
Plaintiff to asc^ain his raters* failure to follow applicable regulations. Plaintiff is also entitled 
to rely on the presumption of official documents. It was only aft^ Plaintiff contacted ft lese 
officers, adtrattedly after failure.for selec^on before the 2004 board, seeking letters to put 4heir 
marks in context ox olherwise mitigate flieir matking^ for the next promotion board that Plaintiff 
discovered that Captain Davidson had improperly manipulated the rankings and that Colouel 
Scovel did not heed the admonishment contained in MCO P 16 1 0.7E to not change his rating 
philosophy over time. Reasonable diligence cannot require that an officer qu^ each of his raters 
before each tibard to ascertain if the raters did something improper or were inflating their reports 
in contravention of pubUshed order. Such a requirement is unworkable and flies in the ^ce of 
Kosnik and I^Chance, 

CONCLUSION 

Therel are no material facts in dispute. Based onthe foregoing. Defendant's deeriied 
denials of Plaintiffs request for reconsideration violates 10 U,S,C, § 628(g)(1)(A). 
Plaintiff is enjtitled to relief on both Count land Count H. This Court remands Plaintiff^ case to 



fee Secretary 



of the Navy for correction of Colonel Scovel's Report and referral Plaintifl^s 
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correeted recdra to a SSB as relief for htilk the FY 2004 bbaid sM fiie FY 2005 boaM. 
awarded to Maintiff against Defendants. 

TTISSOoiDERED 



DATED: 



HON GLADYS KESSLER 
United States District Court Judge 
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I hereby certify that on the 



day of 



tiie decisioa and oider 



PlaihlifPs Motion for Summary Judgment was properly served on the following: 



Gordon R, 
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NavyLitigati 

720Kennon 

Washington 



England, 



Secretary of the Navy 
[General Counsel 
on OfSce 

Street SE Bldg 36, Rm 233 
:f^avy Yard DC 20374-5013 



Department of the Navy 

Office of the peneral Counsel 

Navy Litigation Office 

720 Kennon fetreet SE Bldg 36, Rtn 233 

Washington Navy Yard DC 20374-5013 



Mr. K. L, WainStein 

U.S. Attorney f( 

555 4'^StNW 
Washington, 



■or the District of Columbia 
toC 20530 



Honorable A 
U.S. Departmi 
950 Pennsylyama 
Washington 
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820 Bright St. 
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I herdjy certify diat on the T-fH day of S^tember, 2005, 1, J. L. McGiady, sent 1 
iniil, return repq>t lequested, pos&ge prepaid, a copy of PJaintiff s^^otioii for Summarj' Judpnent 
to the foUowmg addresses: ' PftoF^^seo oRoe?. tA/^,, 



Gordon R. Eni 
Office of^ the 
Navy Litigatii 
720K!Bnnoil 
Washington 
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ioia Office 
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)n 



byUS. 
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Because of l:he 



JACKSON L.MCGRADY, ) 

Major, United States Marine Coips, ) 



S20 Bright Street 
Fredericksburg, Virginia 22134 
Tel. #540.371.3792 

Plaintiff 



V. 



GORDONR. EN<aAND 

Secretary of the Navy 
^\\^shington, D.a 20350-1000 

■-.and 

DEPARTMENT OF THE NAVY 
Washington, D^C 20350- 1000 

Defoidants 
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) 
) 



Case Number: l:05CV0165l 
(Judge: Gladys Kessler) 



. MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PLATIVTIFF'S MOTION FOR SUMMARY JUDGMEnFt 



.S.C. § 61 1 pro\d[des the statutory authority for a Secretary of a military department 
(Secretary of the Army, Secretary of the Navy, and the Secretary of the Air Force), to 
:;regular selec1:ion boards to select ofScers for promotion to the next higher grade. A 
may also convene special selection boards (SSBs) in circumstances where an officer 
consider by at regular selection board but there was "material unfairness" m the manner iii which 
flie board coiisidered the particular officer. (10 U.S.C. § 628, included as Plaintiffs Exiibit (PI. 
EXi) A, pp. 1^5.) ^ hi determining "material unfairness" the Secretary concerned must fuld thafc 



number of exhibits and the multiple enclosures, to many of the exhibits, 
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'^e action of the ptomotioa bc^d feat considered the p^ 
confraiy to law or involved materid eiTor of fact or material 
administrative error, or the board did not have before it for its 
consideration material information." (10 U.S.C. § 628 b(l)(A) and (B).) 
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Itefense. <10 
on convening 
The Secretary 
Defense (Dd 
discretion in 
ofDefense 
The 
throngh publ: 
SECNAVINST 
Ex, C, p. 012 



makes I 



be to the exhibit 
These numbers 
the last page 
more mani 



is required to convene SSBs under regulatiom prescribed by the Secretary of 
U^S.C. § 628(^1).) Congress also required each Secretaiy to establish regulations 
SSBs, subject to the approval of the Sea-etary ofDefense, (10 U.S.C. § 6^8§),) 
ofDefense Mfilled his statutory obligation through issuance of Depaiten^t of 
)D) Directive 1320.1 1. (H. Ex. B, pp. 6-10.) This directive gives a Secreta^ 
convening SSBs in situations involving material unfairness. However, thejSecretary 
clear that DoD policy encourages the use of such boards, (Id. at p. 7, f 4.) 
Secretary of the Navy (SECNAV) implemented the provisions of 10 IJ.S.C.|§ 628 
[Ration of SECNAV histmction (SECNAVINST) 140L1B. (PI. Ex. C, pp. 11-20.) 
1401.1B restates fiie statutory language for detennining material, un&imess. (PI. 
Lit 5.b) The instruction amplifies the meaning of "material unfairness" as: 



'Any error of fact or administrative/procedural error that is more likely 
haii not to have deprived tiie office: concemed of a fair and impartial 

consideration by the board is a material error." (PL Ex. Q p. 014, f 

3(c)(3).) 

'Any information that j when properly recorded in, or removed from, 
an officer's record would have been essential to a substantially 
Accurate, complete and fair portrayal of the officer's career is material 
mformation." (PI. Ex. C, p. 014, f 8(c)(4).) 



ofihe 



but the page number will refer to fiie page number on the left comer 
begin with 001 of thefirst page of PI. Ex. A and continue, consecutively 
of the last PI. Ex, TTiis was done in an effort to make presentation of the : 

There will also be a cite to the p^agraph on the page, if applicable. M 
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Marine GoijJsprderj^CO) F16^W^^ 

ihelude the rales governing the wdting of an officer's perfonnance evaluations. (Excepts are 

attached as P^. Ex. D, pp.21-38.) MGOPi610.7E makes clear that the fitness rq>ort is i '^vital 

portiou of a ijvlarines' Official Military Personnel File (OMPF). (PL Ex. D, p. 24, f 10o|l.l^) 

MCO P 16 10^7E summarizes llie importance of the fitness report as follow 

TJie completed fitness report is the most impoi1:ant information 
component in manpower management It is the piimary means of 
evaluating a Marine's performance. The fitotess report is the 
Gommandant's primary tool available for the selection of personnel for 
promotion, retention, au^entation, resident schooling, command, and 
duly assignments. Therefore the completion of this report is one of an 
bfiScer*s most critical responsibilities. Inherent in this duty is the 
commitment of each reporting senior and each reviewing officer to 
ensure the integrity of the system by close attention to accurate 
marking and timely reporting. Every officer s^es a role in flie 
scrupulous maintenance of this evaluation system, ultimately important 
to both the individual and the Marine Corps/' (PL Ex. D, p. 25 - 26, f 
1004.) 



exhibit list is 



MCO fl 6 1 0.7E provides detailed instruction on completing the report. The 
clear that a "fitness report accepted by tiie [Commandant of the Marine Coips, Manp 
Support Branch (MMSB)] for inclusion in the official record of a Marine is presumed tc 
administrative correct, procedurally complete, and valid according to perform 
policy [in existence at the time the report is written]." (PL Ex. D, p. 40, % S.a,) This 
consistent wii3i federal case law, (See Kosnik v. Secretary of the Air Force, 3 1 F. Supp 
158 (D.C. Cii : 1998) (fmding a strong presumption that administoators of the militaiy, 
public officia[s, discharge their duties correctly, lawfully, and in good faith); LaChance 
174F3d 1378, 1381 (FedCir. 1999) (goverriment officials are presumed to act in good 



placed on top of the exhibits and identifies thepages nuinbers of all exhibii:s, 
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iMspresumptioii of regularity is tfae supposition tfeatpublicofficeis perform flieirxiutieij 
correctly, fairly, in good faith, aad in accordance with law and governing regulations, ajid is valid 
and binding tinless "well-nigh irrefragable proof rebuts or overcomes it").) 

Recognizing that, despite the presumption of regularity, there may be situations in whidi 
reports should be changed, MCO P 16 10.7E provides a mechanism for an officer, to app*^ a 
report that be br she believe is *incotrect, inaccurate, or in violation of the policies and 
[MCO P16iO.?E ] once flie report is a matter of ofiScial record/' (PL Ex. 



mstruction o 
031, f 5008. 



D,p. 



^) To contest a particular r^ort, a Marine is required^to file an applicatioiL with the 



Board for Gorrectioti of Naval Records (BCNR) through the Commandant of the Marini; Corps 
(CMC). {Id. at ^ 5008.2.) CMC delegates his authority to process such applications to t|ie 
Marine Corps Perfonnance Evaluation Review Board (PERB). The PERB's operations 0re 
govemedby MCO 1610.11. (PL Ex, E, pp. 39-49.) If the PERB denies the applicatiOnJ it is 



forwarded to 



BCNR for final agency action. BCNR is composed of civilians mid is crea jed by the 



,pp.50- 



Secretaiy of tjhe Navy under the authority granted to him by 1 U.S.C. § 1 552. (PI. Ex. 
51.) 

Howdver, the Seo-etary of the Navy, as a matter of policy, under the discretion gkanted to 
him by 10 U.S*C. § 628, will not convene a SSB if an officer was considered, but not se [ected, 
for promotion if flie error is one that could have been corrected by the officer through ths 
exercise of "r^onable diligence" prior to the convening of a promotion board? The policy is as 



, The meaning 
take the 
board, an 
supervisors) 



officer 



of "reasonable diligence" is the dispositive issue. In Plaintiffs case Defendants 
position that reasonable diligence requires that, prior to the convening of each promotion 
being considered must query each of his raters (first and second line 
throughout his entire career to ascertain if they submitted inaccurate or felsc reports. 
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Ibiiows: 

"Correction of an error in an officer' s record, after the officer incurs a 
faitee of selection by the promotion selection board that was affected 
by tiie error, will not necessarily be the basis for the convening of a 
board." (PL Ex. Q pp. 012 -013, f 6a.) 

'A special selection board will not be convened to consider any officer 
who, through the exercise of reasonable diligence^ mi^ have 
discovered an corrected tho error or omission ta the official record 
prior to the convening the promotion selection board that considered^ 
but did not select the officer." (PL Ex. C, pp. 012-013, f 6b.) 

The Jeanne Corps Promotions Manual (MCO P1400.31B) defines **reasonable diligence" 

^as fail:, proper, and due degree of care and activity, measured wifli reference to the parlticular 

circumstance; such diligence, care and attention as might be expected from a man/wom^ of 

ordinary prudence and activity." (Excerpts are attached as PL Ex. G, pp. 52-600 MCX) 

P 1400.3 IB does not, however, Ust any objective criteria for making a **reasonable diiig^nce*^ 

determinatioit 



10 



M 



Per 
application 
statute deemii 
judicial revie^^ 
monfli time 
However, the 
and does not 



orhavechait^ 
explained in 
federalcase 



U.S.C- § 628(g), a service Secretary has six months after receiving a completed 
; issue a fmal decision on an officer's request for a SSBv After six months] the 
the Secretary's feilure to issue a decision as a denial and allows the officelr to seek 
The statute does provide a Service Secretary with authority to extend tie 
if tiie Secretary determines that a longer period for consideration is w^ranted. 
Secretary must publish regulations on ho\y the extension would be impler aented 
allow a waiver decision to be delegated. 



limit 



m 



;ed their rating philosophy in violation of applicable regulations. As will le 
&e Argument section, this position violates Defendants' own order and contradicts 
the presumptive correctness of ofiFicial records. 



on 
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STATEMENT OF MATERIAL UNDISPUTED FACTS 



Coniit 1 jfCaHptam Davidson Report) 

1. On May ^, 2003, Plaintiff filed m application to BGNR tiirough tike PERB seeking ^o correct 
the rankings |onPlmntifFs performance evaluation, writteii by then Captmn Davidson, \^ho w:as 
plaintiff's re^brting senior (first level supervisor), to reflect.that he was^propriately r^edas 
"1 of 3" instead of «3 of 3". (PL Ex. H, pp. 61-72.) 

2. Tb& application included a letter, signed per 18 U.S.C. § 1001, from Captain David^cm, that 
he falsely ranked Plaintiff as "3 of 3". (PI. Ex. H, pp. 67- 68,) Captain Davidson admit|ted tiiat at 
the time the lepprt wras vmtten, he believedtibat Plaintiff was appropriately ranked "1 op". (Id. 
at p. 67.) Ca|»tain Davidson ranked Plaintiff "3 of 3" in an attempt to give two other lieitenants 
anadvantagebr augmentation from the '^reserve" component of the Marine Corps to tiie 
"regular" forces. (Id.) 

3. Plaintiff's application for correction also included evidence, obtdned through the Fi^eedom of 
hiformation Act (FOIA), 5 U.S.C. § 552, that Captain Davidson had manipulated anothk 
officer's perf3raiance evduations by improperly includmg Plaintiff as a comparator a&^t 
Plaintiff had feft the battalion. (PL Ex. H, p. 064, ff 3 - 4; see PL Ex. H, pp. 69-72 
request and response).) Including an officer as a comparator after fee officer had left a 
improper under the performance evaluation system that was in effect at the time of the 

4. By letter <>f July 16, 2003, CMC, tiirough the PERB, notified Plaintiff of his determination 
that Captaija Davidson's admission concerning his falsification of Plaintiffs fitiiess report, in 
Edition to tiib evidence submitted by Plaintiff that Captain Davidson improperly manip^ated 

, ■ -6- 
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^o&a: oificer^s report, provided an faisiiffici^it basi^ to correct Pkiptiffs recxttd. (PL Sl I, p, 
073-75, %% 2- 3.) Despite Captain Davidson's statement to the contrary, CMC determined that 
Captain Davidson made a moral choice to rank Plaintiff "3 of 3/' (id at f 3.a.) Conset^uently: 

r ■ ■ ■ ■ ^ . , 

CMC determined that the report was administratively correct as written and should remain 

i ■ _ . 

Unaltered in jPlaintiffs record. (M.) CMC dso assinned fliat areviewing officer (second level 

supoTirisor) concurred in Captain Davidson's maikings. (Id.) 

5. Plaintiff,ibxercising his ri^t to rgply to CMC's notification, responded by letter of kugust 
14, 2003. (f i Ex. J, pp. 79-99.) The letter specifically addressed the PERB's concerns. It 
included a lettet from the reviewing officer of tiie report in question. (Id. at pp. 87-88.) Hie 
reviewing officer admitted, because of operational commitments, he simply accepted Clapt^ 
Davidson's lanldngs and opined that he would have ranked Plaintiff"! of 3". (/t/. at p. 88, T[ 5.) 
A copy ofthi letter was sent to both flieBCNR and the PERB. (Id. atp.86.) 

6. Plaintiff asked BCNR to return &e matter to the PERB for reconsideration in light <tf the 
weight of ih<i evidence, which specifically addressed the PERB's concerns. (PI. Ex. K, p. 100.) 
BCNR twice asked, the PERB if it would reconsider the decision in light of the new evijiaice and 
its weight. (/<i.) The PERB refiised both times. (W.) 

7. Because of the PERB's refiisal to reconsider Plaijotiff's case, BCNR decided die cas|e wthout 
further Marine Corps' ii^ut. BCNR granted Plaintiff's petition and directed Plaintiffs 
evaluation b<; changed to properly reflect ttiat Plaintiff was "lof 3". (PL Ex. L, pp. 101 

8. The performance evaluation Written by Captain Davidson's Was approximately 13 
at the time Plaintiff filed a petition to correct it. The Secretary of the Navy determined 



"timely" witiiin the meaning of 10 U.S.C. § 1552, whichirequires the filing of a request 
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9, Captain Davidson's improper ranking was material in that it made Plaintiff's record less 
competitive |vrhen compared to his peers on the FY 2004 lieutenant colonel selection bobd 
, 10. On Sept^ber 16, 2003, Plaintiff submitted a request for a SSB as relief from the 
lieutenant colonel selection board, via the CMC, to &e Secretary ofthe Navy citing the 
rankings chaiige on the evaluation au&ored by Captain Davidson. (Pi. Ex, M, pp. 109- 

11. By letter dated April 28, 2004, CMC notified Plaintiff tiiat his reqi^st for a SSB haci 
denied. (PL fexrNj p. 132.) Included with the letter was the CMC's MEMORA2SIDUM 
THE SECRETARY OF THE NAVY, dated 16 Feb 04. {PL Ex. N, pp. 133-135.) CMC 
concluded that Plaintiff "failed to exercise due diligence to ensure his record was substantially 
accurate and complete before the convening of the board" and recommending PlaintifPsi 
for a SSB be denied. (Id at p. 134, % 5.) The Secretary of the Navy accepted this 
recommendation without fiirther coniment or arid.ysis and, thereby, adopted the rationale 
CMC on Apijil 16, 2004. (M atp. 135.) 

12. CMC's denial recommendation failed to identi^ any objective criteria upon which lie 
determined tliat Plaintiff failed to exercise reasonable <Kligence. CMC's recommendation simply 
concluded that Plaintiff foiled to exercise reasonable diligence wilhout identifying the oljjeetive 
criteria usedi:o reach that conclusion. (PL Ex. N, pp. 133-135.) 

13. In an attempt to ascertam the objective criteria upon which CMC's reasonable diUge|n( 
determinatioii was based. Plaintiff filed a Privacy Act (5 U.S.G, § 552a) (PA) request 
2004, seeking the contents of Plaintiff s SSB file, which is maintained by Headquarters 
Corps, Manpower, Promotions Branch (MMPR), and is a "'system of records" under 5 U 
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552a. |M. Epd O, p. 136.) ' 

14i On June 7-2004, Plaintiflt^ in response to an incpiiiy regarding Ms PA request was ItoM by an 
employee witiiin MMPR fliat a memoranduin ftomlhe Staff Judge Advocate (SJA) to CMC was 
resident wid-iin Plaintiffs SSB file. (See PL Ex. P,pp. 141-143 (e-mails between Plaintiff and 
Defendant's employees.) 

15. On Nov€ iiiber 5, 2004, Defendant responded to Plaintiffs May 5, 2004, PA requesi (PL Ex. 
S, pp. 151-1(54.) Defendant denied Plaintiffa copy of the legal memorandum by saying fliat the 
legal memcttandum was not filed in a PA file but was filed in a "general and administrative 
record file", which was not covered by the PA. (PL Ex. S, p 153.) Access to the 3-pagc legal 
memoranduid was eironeously denied based on a (b)(5) exception under the Freedom o| 
Information Act (5 U.SlC. 552) (PL Ex. S, p. 161.) 

16. On Novebber 9, 2004, Plaintiff requested reconsidei^ion of the denial of SJA's lejal 
memorandura citing to several e-mails between Plaintiff and MMPR employees indicating that 
the memoraBdum was filed in Plaintiffs SSB file. (PL Ex. T, pp. 166-167.) 

17. On Deceiiiber 9, 2004, the PA coordinator granted Ihe reconsideration request ^1. bx. T, p. 
165). She prbyided (he SJA memorandum, "SJA TO CMC COMMENT ON MMPR-l r/s of 5 
Dec 03" dated December 1 8, 2003. (PL Ex. V, pp. 170-1 73.) The response admitted "tjie subject 
memo has in.leed been filed into p>iaintiff s] Special Selection Board Request file and . . . the 
SJA memo niust be disclosed to (PlaintiffI in its entirety." (PL Ex. T, p. 165.) 

18. The SJA's legal opmion identified eight criterion for determining "reasonable diUgeJice". 
(PL Ex. V, pp. 171-172, :f4.d.) Although the SJA's legal memorandum purports to app 



eight factors, 



yall 
itdoesnot (SeePLEx. V,pp. 17O-1730 The legal menMrandum only adiresses 
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conveniag of the FY 2004 Heutenmt colonel bb^^^ (M) Plaintiff s puiported failure ti> coatact 
a career couj^selor prior to the board is the sole basis for fee legal conclusion that Plaintiff failed 
to exercise "treasonable diligence". {Id) The SJA legal memo concluded that *tn]o evidence 
suggests feat plaintiflg contacted a c^eer counselor prior to the board. Applying the [g 
identified fa<ptofs], we conclude feat £Plaintiff{ did not exercise reasonable diligence." M. Ex. 
V,p. 172, f5x.) CMC's concliision that Plaintiff Med to exercise 'Veas^^^ 
based solely on his SJA's opinion, 

19. CMC has not published any mandatory requirement feat an officer being considered for 
promotion b^ a selection board must contact a career counselor before fee convening of x 
promotion board. CMC has not published a mandatory requirement that an officer provlide 
evidence feai: an officer contacted a career counselor before the convening of a promoti<^n board 
as a prerequisite for requesting a SSB or as a prerequisite for recommending a SSB, 

20. The SJA bpinion does hot analyze whether a career counselor could have identified |he falsity 
ofCaptain Davidson's rankings on PlaintifiTs evaluation. (PL Ex, V, pp. 170-1730 

21. Defendants have not published any criteria by which a career counselor could evaluate or 
ooking at the fece of a fitness report, whefcer fee writer falsified fee ] 



conclude by 

report. 

22. Finding feat Plaintiff failed to exercise reasonable diligence, wifein fee meaning of 

SECNAVINST 1401.3 IB, by allegedly failing to contact a career counselor before fee 

of fee FY 20|4 promotion board, when fee career counselor would not have been able ti 

ascertain fee falsity of Captain Davidson's report, is arbitrary and capricious. 
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23. <jiven tJiat the sole basis fbr CMC's reanmneixdation, wiii^ Seci^etary of 
the >Javj% to deny Plaintiffs SSB request was based on the erroneous assumption that Flaintiff 
did not meet with a career counselor before the convening of tiie board. Plaintiff submil ted a 
request for reconsideration of the Secretaty's decision. (PL Ex. W, pp. 1 74-2140 

24. Plaintilf subtnitted evidence that he spoke with Lieutenant Colonel Poleto, a career Counselor 
with MMO^l-4, prior to the convening of the FY 2004 selection board, which mcluded plaintiffs 
sworn statement under 28 U.S,C § 1746,, (PL Ex. W, pp. 180-183.) Plaintiff also provided a 
copy of his <3 esk calendar ftom that date reflecting the appointment (Id, at p. 194.) 

25. MMOA-4 does not maintain records pf officers who have sought career counseling. 

26. Defendant acknowledged receipt of Plaintiff s request for reconsideration by letter tjiated 
February 9, 2005. (PL Ex. X, p, 215.) Defendant has not pubhshed any regulation that would 
allow the Secretary of the Navy to extend the 6-month statutorily imposed deadline. 

27. Defendant never formally notified Plaintiff that the Secretary of the Navy would exieed the 
statutorily imposed deadline for rendering a final decision on Plaintiif s request for a S J>B. 

28. Defendajjit failed to meet the statutorily imposed time limits to respond to Plaintiffs February 
9, 2005, request for a SSB, 
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29. OaDecemb^ 9, 2004, Plaintiff submitted a second application to BCNR tiirou^ iJib PERB, 
seeking to correct the comparative assessment on a fitness report authored by Colonel CI Scovel 
fortheratingperiodendingMarchlS, 1999. (PL Ex. Y, pp. 216-2280 Xbe basis for the 
requested change is that Colonel Scovel changed his rating philosophy over a period of time 
since he acted as the reviewing officer of PlaintifF^ fitness report. A change in rating 
philosophy, whether by reporting senior or a reviewing officer, is in violation of MGOP 16 10,7E. 
If a rater changes his rating philosophy over time, it makes all earlier reports inaccurate. 

30, Colonel Scovel commented on Plaintiffs fitness report that Plaintiff was among the -i;op 5% 
of majors [h^] had observed in his 22 years pf service/' (PL Ex. Y^ p, 224.) Colonel Scpvel 
inarked Plaidfciff in flie 5*^ of 8 blocks on the comparative assessment scale in section K.[3 of the 
report* (Id) Colonel Scovel believed at the tinie of the vmting of the rq)ort that the comment 



31- Since the 



and the marking were consistent* (PL Ex. Y^ p. 225, % 3.) 



writing of PlaintifiPs report. Colonel Scovel changed his rating philosophy 



a "top 5%*' now equates to a mark in the 7*^ of 8 blocks of section K.3* of the report. (P; 



such that 
. Ex. Y, 



p- 226, f 4-) Colonel Scovel memorialized this change m philosophy in a letter, dated Si ^tember 

^ In 1999 the Marine Corps changed the format of the perfoimance evaluation. The '*old*' system 
graded officers of the same grade, who were under the direction of the same supervisor, against 
each other. Tpis was a ''static" or "point in time" comparative assessment. Out of a concern that 
raters were '^inflating*' their reports and "gaming" the system, the Marine Corps introduced the 
current perfoimance evaluation system, which tracks the evaluation habits of tiie rating cfficials. 
This new system created a rater profile that is continuously updated as the rater writes ad ditional 
reports on subordinates of a particular grade. When a rater vmtes an evaluation, the subordinate 
is effectively ranked against all other officers on whom the rater has submitted an evaluation over 
his entire career. The new system is considered "dytiamic^^ for these reasons. For the new 
system to work as intended, raters mu$t not change their rating philosophy over time and are 
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i, 2663,to Ibie Plaintifi: (PI Ex. Y, pp, 225-226.) Plaintiff submitted aMter^o &e F5q,2005 

lieutenant cofonei board. (PL Ex. AA, pp. 296-334.) PlaintifiPs letter to the board inched 

Colonel Scoiei's letter as an enclosure. <PL Ex. pp. 306-307.) The FY 2005 lieutenanlj colonel 

selection bo^d convened on September 4, 2003, (PI. Ex. AA, p. 262, f 1 .) 

32. Defendar[ts issued an intedmopini<mj authored by the Marine Corps Promotions Br^«fe 

iMMPR),on 



perfonn^ice 
at the time it 



the 



earor 
Board." 

of 
dateofflie 



whelbfir to grant Plaintiff s SSB request. (PI Ex. BB, pp. 33«-339.) fhe interim 
opinion recoaimiends denial based on Plaintiff's "&iliu« in identifying and correcting 
prior to being considered by the FY 05 USMC Liei^nant Colonel Promotion Selection 
(PL Ex. BB, ]?. 339, f 3.) 

33. Even if Plaintiff had identified the error to the PERB usmg Colonel Scoyel's lettei" 
September 2, 2003, the PERB woidd not have issued a decision prior to the convening 
board. (See PL Ex. E, p. 41 , f 6a (requiring submission of requests 120 days prior to the 
convening of a selection board.) 

34. As said ill; the SJA memo of December 18, 2003, identifying a known error to the b^ard is an 
indicia of reasonable diligence. (PL Ex. V, p. 1 71, f d(5).) 

35. CMC, through the PERB, found that the performance appraisal written by Colonel $covel 
was coixect ai: the time it was written. (PL Ex. Z, p. 231, f 3.) Consequently, CMC rea^ned that 
the report she tdd remain in Plaintiff's OMPF as written. (PL Ex. Z, p. 232, f 4.) 

36. CMC's reasoning is flawed because it i^ores the "dynamic" nature of the current 
Evaluation system. (See PL Ex. D, pp. 34-38.) Colonel Scovel's report wa^ accurate 
Was written and the comments and comparative assessment marking were 



prohibited frt^'doing so. (PL Ex. D, p. 32, f 8012.2.d.) 
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:©6nsisteiit Colonel Scovel's r^oit oa Plamtiff became inaccurate over time as he i 
r^orts by assigning a higher comparative assessment for equivalent performance. For 
report to ace jrately reflect the performance of an officer, fee rater m«st not inflate later 
(H. Ex. D, pi33, 1 8012.2(e).) 

37. CMC, through the PERB, foimd that Colonel Scovel's letter was merely an ^dorsdment 
promotion and not an official request to change PiaiQliff's record. (PI, Ex. Z, pp. 231 
However, the PERB noted tiiat such a request would not have made a difference in the 
lid.) CMC states Colonel Scovel should not .have changed his grading philosophy citirig 
i Order MCO P1610. 7E (Performance Evaluation System) subparagi^h 



232. 



8012.2, 
which discusses the rater's "Profile Dynamics", stressing die importance of a consistent grading 



tphy has 



tormance as 



philosophy. fPLEx.Z,p. 232,f 3.b.) 

38. CMC's decision i^ores fee fact feat Colonel Scovel admits feat his grading jMloscj 

changed over time and now assigns higher comparative marks for equivalent perfo 

compared to \vhen he aufeored Plaintiff's report. CMC's decision also ignores fee admt>nitiori 

contained wiihin subparagraph 8012.2 of MCO 16i0.7E (PL Ex. D), which states: 

"[feporting officials] must accurately and fairly assess fee perfonnance 
of feeir subordinates; [reporting officials] who fail to do so will 
umwittingiy and unfairly discriminate a.^2lnst either earlier reports 
or subsequent reports." (PI. Ex. D, p. 033, f 8012.2(e)(Emphasis 
added.)) 

Reporting seniors who attempt to change feeir rating philosophy may 
eiiiier positively or negatively affect the relative value of reports for 
MROstheypreviousiyrated. Para. 8012.2(e)(2). When the rater 
cbanges his philosophy and grades higher, he wiU diminish the 
v^u^ of aU preceding reports ever written. (PI. Ex. D, p. 033, If 
8C;12.2(e)(2)(a). (Emphasis added.)) 
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\iitti^t^'^ 



\i^ 



of March 22, 
based on the 



39* B&ause Colonel Scov^l changed his gradingphilosophy by grading lu^^ on 
Plaintiff, by Marine Corps regulation, was unfairly discriminated against and the report 
question is utifeir. (See PL Ex. D, p, 033, f 8012.2(e),) 

40. Plaintiff iSxercised his right to respond to BCNR from the PERB's decision through 
20'05, in which Plaintiff requested correction of the inacoirate report and 
impact of the inaccm;ate report and Plaintiff s non-selection for promotion 

FY 2005 lieutenant colonel selection board . (PL Ex. AA, pp. 234-335.) 

41. The evidi^ce in Plaintiff s March 22, 2005, submission include4 /w/er alia^ the 

a]t Letter from Colonel Scovel requesting official change to Plaintiffs recortjl: 
AA/p.249.) 

b) Letter from a member of tiie FY 2005 lieutenant colonel selection board 
the opinion that changing the report as requested would have increased the 
oJ: Plaintiffs^ selection; (PI. Ex. AA, pp. 250-251.) 

c) Evidence that Plaintiff exercised ^'reasonable diligence*^ to ensure the 
his record before the FY 2004, FY 2005, and FY 2006 Ueutenant colonel 
hiiekds, (PL Ex. AA, pp. 252-334; 5ee PL Ex. AA, pp. 242-247, ^16-27 
signific^ce of documentary evidence contained in pp. 252-334.) 

42. Plaintiff exercised "reasonable diligence" to ensure the accuracy of his record befor^ 
2004, FY 2005, and FY 2006 lieutenant colonel selection boards. 

43. Colonel Stovers change in grading philosophy severely diminished the value 
report and negatively skews Plaintiff's entire record. (PL Ex. AA, pp. 252-334; ^ee p. 2 



later reports^ 



m 

a filing 
iSSB^ 
by the 



following: 
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(explaining 



the FY 



ofPfeintififs 



242, f 16^ 
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pp.252" 
2.5 times 



L<;e, 



p. 247 f 27 &r ejqdaimtion <)f mat^^ 

44. Before the FY 2004 lieutenant colonel selection board, Plaintiff had approximately 
officers raiik^ above him, 26 officers with him and 8 officers below him. (PL Ex. AA, 
254^ see p. 2jW),^f 12.a for explaaiation of how niimbers wore calculated) A record will. 

! 

the number <|f officers ranked above the officer as below is not competitive, 

45. If Colonel Scovel's report were amended to accurately reflect PlaintiEPs performan^ 
Plaintiffs re<x>rd before the FY 2004 lieutenant colonel selection board would have ha<i 
approximatdy 12 officers ranked above him, 15 officei^ ran3$:ed with him, and 29 offic^ below 
hhn. (M) A repord with 2.5 times the number of officers ranked below as above is coihpetitive. 

46. Before ffi^ FY 2005 lieutenant colonel selection board. Plaintiff had approximately 47 
officers ranked above him, 59 officers with him and 48 officers below him, (PL Ex, AA, pp. 
252, see p, 240,^ I2.a for explanation of how numbers were calculated.) A record with a similar 
number of officers ranked above and below is not competitive. 

47. If Colonel ScovePs report were amended to accurately reflect Plaintiff s perfprman<|e 
PlaintifiFs re(^6rd before the FY 2005 lieutenant colonel's selection board would have hid 
approximately 17 officers ranked above him, 44 officers ranked wifli him, and 94 office^ below 
him. (PL Ex AA, pp. 253-254, see p, 240, \ Ylh for explanation of how numbers were 
calculated.) J^Lrecord with five times Ihe numbers of officer below as above is very competitive 

48. Colonel Seovel, recognizing this fact, opined in his letter to officially request a change to the 



report that: 



Failure to change the report unfairly colors [PlaintifFs] perforaiance 
teeeause of the new evaluation system's reliance on comparative 
assessments. Those who may look at [PlaintifFs] record now or in the 
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J to Ms potential, lliis is not air to the Maiine or t^ 

which relies on flie. performance evaluation ^tem to make a myriad 
of personnel decisions. [Plaintiff] has a right to an accurate evduation. 

ITie marldng should be changed.'' ^i. Ex. AA, p. 249^ 

49. Defendaiit received Plaintiffs SSB application on Maich 24, 2005. (PL Ex. DD, p. 343.) 

50. Defendant will not issue a decision on PlaintifFs request based on Colonel Scovel' 
inaccurate fitness r^ort prior to tile expiration of tiie deacHine imposed by 10 U.S.a § )628. 

ISSUES 
I Was tiiere^'matmal unfeimess", witiiin tiiemeamng of 10 U.S.C. § 628(b), and Defendants' 
implementing instiructions, in tiie FY 2004 and FY 2005 lieutenant colonel selection bokds as 
tiie processes of tiiose boards related to Plaintiff because tiiose boards did not have bef4re tiiem 
material inforination and'or Plaintiff's record contained material error based on Captain 
Davidson's fiiise report or Colonel Scovel's imccurate report? 

H. If there was ^'material unfitness", does the Secretary's decision to deny Plaintiffs $SB 
request, based on Plaintiff's aUeged failure to exercise reasonable diligence, violate tiie 
provisions of 10 U.S.C. § 628 (g)(1)(A) as being: i) arbitrary or capricious; ii) not baseii 
substantial eiddence; iij) a result of material error of fact ormaterial administrative etrol: 
otherwise coiitraiy to law? 

ARGIJMENT 

A. SUMilARY JUDGMENT SXANDARD 

Sunmiaiy judgment is appropriate where there are no genuine issues of material fact and 
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^&ibov3iigpai1yi^ ^d R. Giy. P. 56(c); CeiotexCorp. 

;V. Catrett, All V.S* 317, 322-23 (1 986)0 Suinmary judgment may be granted based uj^on the 
pleadings^ stij^lem^ital^ffidavits, and facts developed duiing the admmistrative proceedings. 



i^See Lujan v 



National Wildlife Federation, 497 U,S. 871, 884 (1990)0 A moving partj^ is 



entitled to judgmCTt as a matter of law if the record in the case confirms ihe non-moviiig party 



cannot establish "&e existence of an element essential to the party^s case, and on which 



win bear the 



that party 



J burden of proof at trial," (Celotex Corp. v. Catrett^ 477 US, at 322-230 Slummary 
judgment procedures are important in winnowing out meritless claims and preventing tlie 
"unwarrante^l consumption of public and private resources." (ia:at327. See also, Amierson v. 
Liberty Lobby, Ina, 477 U.S/242, 251-52 (1986); and Matsushita Elea Ind. Co, v. Zemth Radio 
Corp., 475 U.S. 574, 586 (1986) (non-moving party "must do more than simply show t^ there 
is some metaphysical doubt as to the material facts.")0 

B. PLApXIFE'S HTNESS REPORTS CONTAINED MATERIAL ERROR KnD 
SELECrriON BOAIU) Dro NOT HA\^ MATER^ 

The importance of fitness reports in the promotion process cannot be overstatec 1. MCO 

P1610,7E emphasizes how critical accurate performance reports are to ensure the best individuals 

are selected for promotion and key assignments. Implicit in that order is the emphasis Placed on 

the competitive markings. In the current performance evaluation system, the comparati^ 

niaridngs are known as coinparative assessments. Under the previous systerii, these markings 

were known as the Value and Distribution marks. Regardless of the name, these numfa^s rate an 

iiidividual against his peers, Ihtiiitively, these numbers are important to the selection process. 
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This is <x>nfipaed fay ODloaelXE, McCown in who was a memfa^ of the FY 2005 Eeut^iMt 
colonel selection boaard. <PL Ex. AA, p. 257.) He has served on a total of thi^eselectioh: boards. 



(PLEx,AA, 
the reporting 



t promotion 



p. 250^ f L) He notes that selections board place '^significant weight . . . 
; seniors' and reviewing offic^:s* comparative assessments/' (PL Ex. AA, 
2.) He fiirther notes iiat the * -relative value markings, provided by the [reporting senior 
old reports mii by the [reviewing officer] in the new reports is one of the few objective 
quantifiable tools available to the board menibers/* (PI. Ex. AA, p, 250, f 2.) 

Based on the ingjortance of rankinigs and comparative assessments in the 
process, and Considering Defendants' definition of materiality, a bright line rule emergen 
change in rankings or comparative assessment markings on an officer's fitness report 
material and requires the Secretary to refer the officer's corrected record to a SSB, lliis 
consistent with Defendants definition of materiality as "[ajny error of fact or 
administrative/procedural error that is more likely than not to have deprived the officer 
concemed of a fair and impartial consideration by the board is a material error^' or 
information that^ when properly recorded in, or removed from, an officer's record woul<l 
been essentisl to a substantially accurate, complete and fair portrayal of the officer's 
material information." (Exhibit C, p. 14, % 8(c)(3).) 



0nboth 
250, f 
■} in the 



that any 
mtistbe 
view is 



\H]ny 



1- Count I rCaptain Davidson Reoortl As Plaintiffs record stood before the Fi^ 2004 
board, on the "old" fitness report system. Plaintiff had seven officers marked above him^ eight 
marked below him and two naarked with him. (PI. Ex. M^ p. 122, f 3.) Arecordwith 
approximately the same number of officers ranked below as above is not competitiye fof 
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:W£LS 



iof 
, ten 

ranked 



msan 



fliat 
As suchj 



iSDdssjbti^ CkOTectiiigii^ eiror in Captam Davidsotfs i^^ 

3^ instead of "3 of 3" changed Plaintiffs ^'Value and Distribution" to five marked abovt him. 
niarked beloiv him^^ and two marked with him* (Id) A record with twice as many officers 
below as abcfve, is competitive.'^ Defendants' admit that the correction improved Plaintjiff 
aaecord- (U. k f 4.) If the correction improved PiaintifFs record, it must, necessarily 
-flie change #ould have increased fiie likelihood of selection and is, therefore, rnateriaL 

Plaintiffs esse must be referred to a SSB. (See Argument, at % B, supra.) 

' ^' ~ ■ ■ ■ " 

Thro aghout flie administrative review process. Defendants have never disputed 

materiality- In facfe Defendants concede the issue of materiality in the decision to deny 

Plaintiffs SSB request. In that decision Defendants specifically cited to SECNAVINSt 

1401. IB 's requirernent for material error as a pre-condition to ordering a SSB. (PL Ex. N, p. 

133^ f 1 .) The decision characterizes Plaintiffs request as one based on '"materia erroij of fact*' 

(PL Ex. N, pi 33, % 2,) The decision notqs that the presence of the inaccurate report '*miy have 

been a competitive concern/* (PL Ex. N, p, 134, f 4a.) In the concluding section of the| decision, 

the only basis for denial is Plaintiffs alleged failure 'to exercise reasonable diligence t4> ensure 

his record was substmitially accurate and complete before the convening of the board.*' (PL Ex. 



differ<;nt 
ranked \ 



"^Plaintiffs i&itial S^B request included statements feom two other officers who were considered 
by the FY 2{iG4 selection board One officer, who the career counselors thought less < 
for promotion because of "limited** occupational field credibility and having few 
of position v^ithin his occupational specialty, was selected for promotion. He had 5 
and 13 belo^i^. p*L Ex. M, p. 125, ^ 70 Another ofiScer, who the career counselors thoifight 
very competitive for promotion, was not selected but had 20 officers ranked above and 
(PL Ex. M, ;x 127, f 5.) Subsequently, that officer was able to have a fitness report reiiioved 
fi-om his record, whiph resulted m his rankings being 10 above and 2 1 below. The 
counselors thought that haviiig twice as many ranked below as above is very competitive. 
(Id.) This also explains the first officer's selection despite the career counselor*s conceilns. From 
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v,.^ 



i^p. 134,^ 5;) ;Tii^ aLtot. la an advisory opinioiimPlaiiitiiFs 

re^^est to coixect Colonel ScoveFs report, Defendants again admitted that the only basis for 
denying Plaii^tifiPs request for a SSB stemming from Captain Davidson's report was Pl^otiff 
alleged "failure to exercise reasonable diligence in correcting the fitness report*" <PL Ej?c, BB, p. 
338, % 2hJ) (Jjiven these admissions, Defendants cannot, now, reasonably argue that the 
correction was iiot material. 



artd 



not 



2. 
request to 
totheBCNR 
materiality 
Scovel had 
philosophy at 
FY 2004, FY 
dramatically 

To 
they would 
the coniparati^ 



Count n (Colonel Scovel Renortl In response to the PERB's denial of PlainlifFs 



correct' 



issite 



a reply 
of 
Colonel 



curr<ait 



Colonel Scovers comparative assessment inaridng. Plaintiff submitted 
detailing, inter alia, the legal basis for requesting a SSB to include the i 
reasonable diligence. (PI, Ex. AA, pp, 234 -- 335,) Plaintiff noted that i: 
changed his graduig philosophy or graded Plaintiff according to his 
the time of the report in question. Plaintiff's comparative assessments befi^re the 
2005, and FY 2006 lieutenant colonel selection boards would have been 
strengthened, 
demonstrate materiality Plaintiff provided the comparative assessment numl^ers 
likely appeared before the FY 2005 lieutenant colonel selection board 
ve assessment numbers would change if Colonel Scovel's report were 



have: 



as 
dndhow 



this evidence, it follows that the FY 2004 selection board placed dispositive weigjit on 
^Colonel ScqVers change iagradirig philosophy affected the FY 2004 board, as well as 



2005 and FY|2006 boards. Relief is appropriate for each board. ReUef is most 
the FY 2005 board for several reasons. First, Colonel McCown was on the FY 2(K)5 
in a unique position to assess how Colonel Scovel's change in grading philosophy may i; 
affectedthe FY 2005 board. Second, Colonel ScoveFs changing philosophy would hav<j 
greater negative impact on Plaintiff at the FY 2005 board vis-a^is the FY 2004 boatxi 

i - -21^ 



corrected. 



rmldngs. 
theFY 
appropriate for 
bo*rdandis 
ave 
had a 
urther. 



Case |1:05-ev-016^GK Documents Filed 09/12/^005 Page 49 






0f6O 



N^^fci*^ 



cfficere 



,f7.b.) 



below 



boar4 



Before tiie FY 2005 iieiifenaiit cctoiel s^cti^ ajpjox&nately 47 

radced above him, 59 officers with him, and 48 officers below him, (PL Ex. AA, p. 241, 
A record witik a similar number of officers above and below is not competitive. If ColoM 
Scpvel's fito^ss report were corrected to accurately portray PlaintifFs performance. Plaintiff 
would have approximately 17 officers above him, 44 officers with him, ^d 94 officers 
him. (Id,) A record with fives times as matiy o£ficej:s ranked below as above is highly 
competitive. (5ee footnote 4.) 

Colonel J.E. McCown HI, a member of the FY 2005 lie^Jt^ant colonel section \ 
noted that chajnging Plaintiff s record to reflect Colonel Scovel's change in grading philbsophy 
'Vould resuli: iii a significant improvement in his comparative value marks." (PL Ex; 
25 1, f 4.) "[S]uch a shift in the over/under numbers would have altered, in [Plaintiffs] 
one of the key criterion used in makmg selection decisions and would have increased i 
possibility of his selection," {Id. at ^5.) 

BCM: provided a copy of Plaintiffs brief (Exhibit AA), to MMPR who issued ; 
advisory opir ion on Plaintiffs request for a SSB. (PL Ex. BB,pp, 338-339.) Althou^ 
Plaintiff extejisiveiy briefed the issue, the advisory opinion does not address materiality ; 
appears to co icede the point However, the advisory opinion recommends denial of the ; 
based on PlaititifiPs alleged "failure in identifying and correcting the error prior to being 



Scov^r 



Colonel 

the convenini 

opposed to "; 

are 

8, indicates 

first promotion 



AA. 



I the 



*s letter definitively shows that his grading philosophy had changed by tin 
of the FY 05 board. Third, PlaintilFwas "in-zone" for the FY 2005 board, 
atboye-zone" for the FY 2006 board The odds of an officer being selected 
significanJEly greater than being selected "above-zone". SECNAVINST 140 L 1 IB, 

:, when an !SSB is warranted, the '^special selection board will be approved 
selection board that was affected by the same error, unless the officer specifies 
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h6nMmd}^ibt¥Y2m5 USMC iUeuteiiaril G@^ (PL Ex. BB, y . 339^ f 

C. m THEip WAS MATERIAL U^ SECRETASY IS REQUIRED ^O 

SEND PLAINTIFF'S CASE TO A SSB 

Befort^ oiacttnent of 10 U*S,C. § 628, after an officer showed tiiat his record coiktained a 

prmmice evalimtioB^ ttxe ultimate burden was on the government to show 

not have been prompted had his record contained no error. {See Rickey v 

3d 13 17, 1323 (C A. Fed. Cir. 2003).) However, since the enactment of 

is not to make such a harmless error detennination. {Id. at 1324 (citi 

States, 163 F.3d 1304, 1323 (CA, Fed Cir 1998), cert denied, 528 U 

145 L.Ed.2d 37 (1999)).) Instead, under 10 U.S.C, § 628, as interpreted 

be referred to an SSB, which will decide whether to promote the officer 

military record, and, therefore, the harmless error rule has no application. 



Secretary 



defective per g 
officer wouici 
States, 322 F 
§ 628, a 
Porter V, Unites 
120S.Ct41 
the case should 
his corrected 



piatfhe 
United 
U.S.C. 
to 
3. 809, 
Porter, 
based on 
(Id. ) 



10 



citiag 



m 



Coittit I (Captain Davidson Report^ Defendants denied PlaintifFs SSB 



lack 



p. DEFENipNATS* DENIALS QF PLAINTIFF'S SSB REQUEST VIOLATES 
10 U.S.C]. § 628(g)(1)(A). 

1 

request for 

that"[Plaini 

should have 

1iieFY2004 



tififj 



of "reasonable diligence" and was premised on Defendants' view 
reasonably shonld have known of the nature of ttie ranking and 
ti^n appropriate steps to highlight or correct the fitness report prior to 
USMC Lieutenant Colonel Board convaiing." (PL Ex, N, p. 134, f 



the particulaif board for which relief is sought . . .." 
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4.a,) Tlife stajtemextt is c<>nclusory- aad is pidiout si^port,^ TTie decision does not 
identify or apply any objective factors that would have allowed tile Secretary to 
make an informed decision or provide tfeis Court a basis for review. 

In Holmer v. Secretary of the Air Force. 226 F.Supp.2d 222 (Dist Ct DC 
2002) fliis C^urt reviewed a Department of the Air Force decision regarding an 
officer*s faihire for selection* The agency rationale was that **the selection process 
is hi^ly competitive and there is no guarantee Ihat the applicant would have been 
promoted uiider any circumstances," This Court held that ihis explanation provided 
no actual reaison for the agency' s decision and noted that the "justification only 
highlights the Air Force's failure to identify the substantive criteria that were used 
in that process and to explain the reason that Plaintiff did not satisfy those criteria/* 
Ihe same ra ionale applies to PlaintifiFs case. There is nothing in the decision that 
avails itself cf review. 

Recognizing this fact, and hoping to ascertain if Defendants had conducted 



0160 



Because Defendant's decision does not identify any substantive criteria, or provide any analysis 
and that the lack of reasonable diligence determination was premised on alleged lack of career 
counselor contact, Plaintiff doe^ not attempt to address Defendant's contention that Plaintiff 
should have Imow of the "nature" of the report such tiiat he should have contested it at ^ earlier 
point in time. However, Plaintiff extensively analyzed this issue in his request for 
reconsideration. (PLEx.W,pp, 184-188,^1 27^39,) The most significant points wer^ that: 1) 
Lieutenant Colonel Poieto did not identify any irregularity or basis to contest the report; 2) the 
BGNR's observations that the comments on the report were "entirely fevorable'' and thst the 
reporting senior provided his own ^^commendatory comments" showed that there was no basis to 
contest the report; 3):Comments ftoni the reviewmg officer that he has no reason to suspect the 
falsity when lie signed the report; 4) fliis was a transfpr report in which Captain Davidson could 
have ranked Plaintiff appropriatefy without affecting other officers, a fact that was unknown by 
Captain Davidson at the time; and 5) the longstanding prestmiptionof regularity of official 
documents. 
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and appeals. 



any ^<^:g^^ Plaintiff oa May 5, 20G4, siifemitted a requesti^^ the 

provisions of 5 US.C. § 552a (Privacy Act (PA)). (PL Ex, O, p, 136.) What 
followed wa^ a seven-month series of requests, phone calls, a personal file review, 

ISee PL Ex; P - U.)^ Ultimately, Defendant provided Plaintiff with a 
copy of a StatF Judge Advocate (S JA) legal opinion Written to the Commandant of 
the Marine Corps that purported to analyze PlaintifiPs reasonable diligence based on 
articulated oljeetive fectors, (PL Ex. V, pp. 170 - 173.) 

The S[JA opinion identifies ^e legal standaids applicable for SSB requests and identifies 

;o be used to deterarine "reasonable diligence''. (PL Ex. V, p. 171^ f 4.d.) 

eight factors is whether the officer reviewed his/her official record with a \:\ 
counselor wiiMn a reasonable period of time prior to a board. Of the eight listed criteris^ 
factor analyzed by tiie SJA relates to career counselor contact® Specifically, the SJA's 
opinion that Plaintiff failed to exercise reasonable diligence is premised on the observation 

evidence suggest[ing] that [Plaintiff] contacted a career counselor prior to 



eight factors 
second of the 



there is "[^]o 



/^ Plaintiff notfes 
the SJA memorandum 
documents in 
PA coordinator 
and riot in Plaintiffs 
reconsideration 
employees in^iicatinj 
^released. (PL 



of the 



Because the 
remainder 
request for 
applicable, (& 



The 



:;areer 



the only 
Ultimate 
that 
the 



edtothe 

file'^ 



re(;ord 



that^ employee fi:om MMPR, the holder of Plaintiff s SSB record, toklMm that 
was contained within his SSB fde. AVhen MMPR transmitted the 
response to Plairitilf s PA request to the PA coordinator, MMPR represem 
that the SJA memorandum was filed hi a "general and administrative 

SSB file. (PLEx.S.p.l53.) It was only after Plaintiff requested 
fi^om the PA coordinator, and again cited to the e-mail traffic with MMJ R 
g that tiie SJA memorandum was contained within the SSB file, that| it was 
Ex. T, p. 165.) 



SJA opinion only analyzed one of the eigjit criteria, there is no need to an^yze the 
criteria in this Motion. However, Plaintiff did analyze all of the fector^ in his 
refconsideration demonstrating that he met all of the factors or they were not 
V PL Ex. W, pp. X82-188, f1[22-39.) 
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boaid. ^^pijdiig tte reasotiabk diiigence|, we conclude tJiatlte did 

not exercise reasonable diligence/"^ (PL Ex, V, p. 172, f 5.c.) 

Gpntrpry to Defendant's assumption, Plaintiff did see a career counselor prior to 
conv^ng o^Uie FY 2004 lieutenant colonel selection bogrd. Plaintiff spoke with Iieut< jnant 
Goionei Frances Poleto, a career ccamselor from MMOA-4 by telephone on 4 Oct 2002. 
Plaintiff was unaware that career counselor contact was used as a touchstone for making 
reasonable diHgence determinations and did not identify this fact in his initial request fot a 
SSB. DuriaSg the phone counseling, Lieutenant Colonel Poleto gave no indication &ad she 



^ The SJA 
to a lack 
making a 
counselor 
would be 
diligence 
counselor is 
(Factor 7 
a counselor 
document's 
not have led 



10 



The 
administrative 
message before 
his/her recprc; 
a photograph: 
OfiScial 
an^ documents 
control and he/she 
The 

is ready for 
for (teterminilig 



flie 



of reasonable * 
reasonablei 
would have 1 



because ] 



• necessarily^ equat< 



0|>mipn does not analyze why failure to contact a career counselor 

diligence; Using career coimselor contact as a substantive criteribn for 
diligence determination makes an implicit assumption that the career 
been able to identify the error* Without this assimiption, the criterion 
arbitrary. An officer should not be deteonihed to have feiled to exercise reasonable 
he failed to perform a futile act Ergo, the requirement to see a career 
^ub'sumed, to^ large degree if not totally, by an analysis of the "nature'* of ijhe 
of the SJA's memorandum). In PlaintifiPs ease it would be unreasonable to as 
dd know that a report was improperiy manipulated merely by looking at 
face. As such, even if Plaintiff had not contacted a counselor, such a failure 
10 a finding of a lack of reasonable diUgence because of the nature of the error 



ccptes 



only piblished, substantive criteria identified by Plaintiff were those listed in Maime 
^message (MAEAI3MIN) 371/02. (PL Ex. AA, pp. 258-261.) CMC issues a 
e each selection board. It identifies an individual's responsibilities to en^e 
is accurate. (Zil at p. 259, f 4,) Per theMARADMIN a Marine should: ( 
(2) complete suggested professional military education; (3) personally ch^ck 
Milit^ Persomiel File (OM?F) and Master Brief Sheet (MBS); (4) and send 
that may not yet be reflected in the file. Each of these items is under the 
is : "responsible to ensure the accumcy and completeness*- of his/her 
MARAElMi^ of what is expected of a Marine to ensure 

boar4. thus, these rec<i>mmendations provide appropriate "substantive 
'reasonable diligence". These i^ere the factors that Plaintiff addressed 
request: (PI. E|t M,p: ll2,lf 12). Plaintiff notes that this MARADMN does _. 
an officer to^^ee a iareer connselor before the convenihg of a promotion board but states 



;hi£ 



1 not 
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be&vMtbatlC^jS^ bad impraperly raife Plaiitfff witt^wo oftel^^ 

Keitlier did she opine tJiat the reviewing officer of that report failed to properly execute Ms 
reviewing officer duties by simply accepting the reporting senior's markings. Lieutenant Colonel 
poleto did net indicate that she believed that Colonel Scovefs comments and comparative 
assessments jnaikings were inconsistent 

a. Beemed Denial Not Based on Suhsjtoatial Evidence. Given that PtiintifFdid 
see a career counselor before the COTivening of the FY 2004 lieutenant colonel selection board 
and submitted evidence of that fact in his request for reconsideration. Defendants' deem|ed denial 
is not based on substantial evidence. 



report. 



request violaies 
This code 
the error, (10 
Davidson's 
timely mann< 
officersofth^ 
argue that 
time it was 
necessarily 



"after checkitii 
record may contact 



b* Deemed Denial Contrary to Law. Defendants' denial of Plaintiff' s $SB 
10 U.S.C, § 1552 (Corrections of Military Records; Claims Incident Thereto) 
section establishes a three-year statute of limitations from the time of the discjivery of 
I U.S.C: § 1 552(b),) In Plaintiffs request to change the rankings on Captain 

:, Defendant affirmatively detemiined that plaintiff's petition *%as fileii m a 
." (PL Ex. L, p. 103, f 3.b,) This determiiiatioii is "fmal and conclusive 
United States." (lOU.S.C. § 1552(a)(4X) As such. Defendant cannot nolv 
Pldintiff failed to exercise; reasonable diligence by failing to contest the report 
wtritten* hi feet, Defendants' determination that Plaintiff's petition was timcj 
that Plaintiff exercised due diligence, 
c. Other Evidence* Tliere is much other evidence in tMs case demonstrking that 



ler. 



en 



means 



:g their records^ officers who have specific concerns about some aspect of their 

the career counselors, CMC (MMOA-4) for assistance/' (PI, Ex, A^, p, 260, 
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Defendants li^ve acted arfeitomlyaad capricimi^ly. The %5t flmt CMC^ throBgli %e PEi|B 
determined tlpt there was no basis to initially change PlaintifPs record and then detenni|ned that 
Plaiiitiff failed to exercise reasonable diligence is arbitrary and capricioiis. If CMC determined 
that Captain Davidson's admission and the supporting evidence that he improperly manipulated 
the report of pother ofiScer were insufficient to change the report, CMC cannot logically arg^e 
tibat Plaintiff Ishouid have contested the report at an earli^ point in time. Tlie arbitraiy njanner m 
vi^hich CMC 3 processed this case is fiirlher demonstrated by his refusal, throu^ the PER^^ to 
reconsider Plaintiffs case, despite being asked to do so twice by BCNR after Plaintiff provided 
specific evidence addressing the PERB's rationale for denial (PL Ex. IC, p. 100.) 

Th^ STA memorandum is also indicative of the arbitrary manner in which Plaint^fiPs case 
has been processed. As explained in footnote 9, using career counselor contact as a basi^ for a 
finding of a lack reasonable diligence is arbitrary when there is no likelihood diat a career 
counselor could have identified the error. Further, using career counselor contact, when it not a 
published requir^nent, is also arbitrary. {See footnote 10 explaining that CMC publishes an 
administratiye message detailing what officers must do to prepare their records before a 
promotion bckrd - contactitig a career counselor is not a requirement.) Using this factor as a 
touchstone is even naore egregious given the %ct that the career counselors do not even Maintain 
records of the officers coimseled. 



Plainl 
months, one 
rs of appealing 

1[4.a.) 



iM submitted his initial request for a SSB on September 16, 2003. After seyen 
month beyond the statutory limit. Defendants responded on April 16, 2004. Instead 
ifaat decision to this Court, which might haye remanded for the lack of any 
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^^s^iMyeci^^ bdsearevieWvPlmfltiff 

months to aseertaia tbe rationale for the decision. Aft^er finally determining that the denial 

based on assiimed lack of care^ counselor contact. Plaintiff asked for reconsideration i 

F'ebruaiy 7, 2005, and submitted evidence that he did, in fact, see a career connselor. 

of Defendants' reconsideration should be whether the evidence sifl>mitted by Plaintiff, 

his sv^om statement, desk caleiidar, and the details of the counseling, are sufficient to shk)w that 

he did speak with a career counselor prior to the convening of the board. Given the limited scope 

of review. Defendants should have been able to meet the statutorily imposed deadline fdr making 

a decision on this point.^ ^ 

Perhai)s-the most disturbing evidence of Defendants' arbitrary and capricious ] 
of Plaintiff's case is MMPR's attempt to subvert Pkintiff's rights under 5 U.S,C. § 552^ (Privacy 
Act). Fortunately for Plaintiff, am employee from MMPR informed Plaintiff that the I 
memorandmii was contained within his SSB file. {See Pi, Ex.Q, 144-149.) However, 
Defendants' lesponded to Plaintiff's PA request, MMPR had apparentiy refiled fiie SJA 
memorandunt in a ''general and administrative file" in an attempt to avoid releasing it to i 
(^e PL Ex. §, p. 153, final paragraph.) It was only after Plaintiff requested i 
firom the release authority, with supporting e-mails from MMPR employees indicating t^at the 



^^ Although 

determining 

coimselor 

Defendants 

request for 

583, 588 (D. 

somewhat 



processmg 



SJA 



i reconsideration 



Plaiiitiff continues, to dispute whether career counselor contact is a valid critbrion for 
rpasonable diligence, tiiere can beno reasonaMe doubt that Plaintiff did see a career 
before the.Convening of the FY 2004 lieutenant Colonel selection board. As such, 
cannot now attempt to articulate an alterative basis for denial of Plaintiff's SSB 
thfe purposes of this litigation. {See Southern Pacific Transp. Co. v./,CC,69F3d 
. Cir. 1995) (holding that agency is barred from advancing in reviewing c^urt even 
g reasoning fi-om that it expressed at time that it took agency action).) 
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memotandurt^ had indeed been filed in PlaintifFs SSB records and complied with the la\^ by 
releasing the feemo to Plaintiff (PI. Ex. T, p, 165,) {See also footnote 7.) 



% Cokant n ^Colonel Scovel Report) . Defendants* have not yet issued a final de<^ision 



SSB 



Plaintiffs 

Ceiaainiy^MlmR: 

MMPR^s 



ppmion 



SSB request-, 
FY 2004, FY 
criteria. Tliis 
his record 
pp. 234-248) 
evidence. (Ic 
address the 



manner in wiaich 



ofthepositiqii 



September 4 
process to 
denial of Plaintiff's 
deadline in 



of 



request based on Colonel Scovel's report, which is due on Septen^ber 24| 
's recommendation is not binding on the BCNR. However, analysis 
ion reveals its copclusory nature and lack of any substantive analysis. In 
he very specifically detailed what actions he had taken before the conveniijj 
2005, and FY 2006 lieutenant colonel selection boards using the SJA's 
analysis proves that Plaintiff was reasonably diUgent hi ensuring the 
plaintiff submitted a 1 5-page, single-spaced brief detailing his actions, (PL 
Included with the brief were approximately 80 pages of supporting 
at pp. 249-335,) MMPR's ititerim two-page opinion does not even 
sis advanced by Plaintiff. This fact demonstrates the arbitrary and 
MMPR views this process. This fact is further highlighted by the lack 



on 
L2005. 



ahalys 



Colonel Scpvel's letter was dated September 2, 2004 and tiie board convened 013 

2004. It is absurd to believe that Plaintiff could avail himself of the admiiistrative 



correct his record in two-days. The position is even more arbitrary given thal| PERB's 
request and the fact that Defendants will not meet their statutory 6-iiionth 
ease. The only Ihing Plaintiff could do, and did, was to submit a personlal letter 
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:*^ Plaintiff also 
in March 2003 
SpoveFs comments 



i^bmitting 



fhmi 



prior 



find 
to the 



to She proniof on board iUi<iiiKiiKieC6k^^ tetter. UiHier#eSJA's fectors, s^ 

a letter to the board and identifying known errors are mdicia of reasonable <Jiligeiicer(>S| 
V, p. 171, f 4-d; fiactor <5).) 

MMPR's opinion is also inconsistent with tbe PERB's decision. Defendants cai^not 
iogicafly argi]Lie that the PERB found no basis to change Colonel Scovel's report and 
Plaintiff failed to exercise reasonable diligence in ensuring the accuracy of his record 
convening date of the FY 2005 iieut^iant colonel selection board. 

MMPk's absurd position is further undermhied by the fact that Plaintiff spoke vHth two 
career counstilors and they never identified any inconsistency between Colonel Scovel's 
comments and his comparative ass^sment markings J^ It was Colonel Crowl, the Marine Corps 
Base, Quantico inspector at the time, who identified the possible inconsistency based or J his own 
grading philosophy. Defeiidants cannot take the position that, after consulting with two 
connselors, fliat Plaintiff is was required to continue to seek the advice of other officers 
concerning his record. That fact that Plaintiff went beyond what was required as establ^hed by 
the SJA's factors, further demonstrates that Plaintiff acted with reasonable diligence. 

In bptii Counts I and II, Defendants place the burden on Plaintiff to ascertain his 
failure to foUow applicable regulations. Defendants place heavy reliance, as they shoul^. 
presumed regnlarity of ofScial records, (See PL Ex. E, p. 40, f 5x0 However, Plaintiflt should 
^o be entitied to rely on this presumption. It was only after Plaintiff contacted these oncers. 



spoke Li^tenant Colonel McLennon, another career counselor fi-om MltlOA-4, 
. Agam^ he did not identify^ and perceived inconsistency between Colonel 
and his coniparative assessment markings. 
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letters to put peir marks in context or otherwise mitigate their markings for the next promotion 
board that Pkintiff discovered that Captain Davidson had improperly mampulated the i 
and that Colonel Scovel did not heed the admonishment contained in MCO P1610,7E tc^ 
change his ra&ig philosophy over time- ^^ Reasonable diligence cannot reqidre that an officer 
query each of his former raters before each board to ascertain if the raters did something 
improper or \?/ere inflating their reports in contravention of published order, ^uch a requkement 
is unworkable and flies in the face of Kosnik and LaChance, 

CONCLUSION 

Ther^kre no material fects ui dispute. Plaintiff is entitled to relief and this Coujjt must 
direct the correction of Colonel Scovel's fitness report on Plaintiff and order Defendant^ to send 
Plaintiff's colrected record to a SSB as rehef for both the FY 2004 and flie FY 2005 liejttenant 
colonel selection boards 



so cont^ted CMC concernitig one of his reports writt^ on Plaintiff when CMC was 
coloneL Plaintiff soxi^t a letter to clarify a comment on the report to the ej^ect that 
among the top Va of first lieuten^t in the battalion" after beirig told that the 
co\|ild be viewed negatively by a promotion board. (PI ExFF). Plaintiff did not 
the intent. However, CMC, through his miUtaay attache^ denied Plaintiff's 
CMC thought, given his current position, it would unduly influence a board. 
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ORAL ARGiJMENT 



Plaintiff requests oral argument on the motion. 



PROPOSED ORDER 



Plaintiff includes a proposed order with this iaotion, with certifi<^te of service. 

Resj^ctMly submitted. 



Dated: Septefaaber 7. 2005 



^JL£H 



Jpcksoii L. McGiady 

Plaintiff 

820 Bright Street 

Fredericksburg, Virginia 

540.371.3792 
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